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against the State of Minnesota. The State of Missouri has spent over $2 billion in the last 10 years
on court-inspired “desegregation” plans.

+ The proposed rules will vastly expand state control over local school op ‘rations. By making
racial “numbers juggling” a top priority, they may create perverse incentives that encourage school
officials to take actions that are not in the best interests of children. By injecting racial

considerations into nearly every aspect of school life, the rules may undermine racial harmony
rather than promote it.

3. It is no surprise that the proposed rules seem adverse to the State of
Minnesota’s interests.

* In its final report to the Legislature, the SBE’s Desegregation Roundtable named “consultants” it
had used to “fully address the legislative mandated issues.” Among those listed were David Tatel,
then of the Washington, DC law firm of Hogan & Hartson -- the very firm the Minneapolis School
District has retained for purposes of its potential suit; and Gary Orfield, a nationally known
advocate of race-based busing who often serves as an expert witness for plaintiffs in desegregation
cases. Thus, plaintiffs who may sue the State of Minnesota may well bring suit under rules their
own advocates helned to shape.

(IT) Background

1. For years, Minnesota policy makers have assumed that racial balance in the
schools is the key to improving minority performance.

* In 1973, in the wake of a suit against the Minneapolis School District, the SBE passed the “15-
percent rule,” which states that no school may have a minority enrollment more than 15 percentage
points greater than the district-wide minority enrollment. [Minn. R. 3535.0200, subp. 4]

* Though Minneapolis and St. Paul have bused students for racial balance for over 20 years, they
have little to show for it but large tax bills. Minority test scores have not appreciably improved --
indeed, black scores have declined sharply in Minneapolis in the last five years. And Minneapolis’
own studies show that minority academic gains are only weakly related to racial balance in schools.

2. Demographic trends have brought the urban education crisis to a head.

+ Since 1973, when mandatory busing began, Minneapolis’ minority enrollment has grown from
17 percent to nearly 62 percent, and St. Paul’s from 13 percernt to about 52 percent. Both districts
are having growing difficulty complying with the 15-percent rule. Disillusioned with busing,
Minneapolis Mayor Sharon Sayles Belton -- like blacE mayors in St. Louis, Denver, Seattle and
Cleveland -- wishes to return to neighborhood schools.

(1) The Proposed Rules

1. 1In 1993, the Minnesota Legislature appointed a Desegregation Roundtable to
consider changing the 15-percent rule. The Roundtahle proposed new rules that
would institute a vast expanslon of failed race-based busing to the entire seven-
county Twin Cities metro area. The Roundtable gave two reasons:

« Minnesota has a legal obligation to ensure racial balance -- or “desegregation” -- in all metro area

school districts. If the state does not pass such rules, a court will impose a more costly and
coercive solution -- or so the Roundtable argued.
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* Inter-district racial balance -- along with well-funded programs to close the racial leaming gap --
will improve minority academic performance and enhance race relations (or, in curment parlance,
prepare students for a “globally diverse society™).

2. In February 1994, the SBE unanimously endorsed the Roundtable’s proposed
rules. These rules had two parts:

* Metro Desegregation. The metro-wide desegregation rule defined as impermissibly
“sepregated” all metro districts with a minority enrollment greater than 31 percent or less than 10
percent. (The rule defined “segregation” in terms of metro-wide, rather than district-wide,
minority enrollment.) The busing plan it required was portrayed as mandatory for school districts,
but voluntary for families. Under the rule, minority students could transfer into overcrowded

suburban districts closed for open-enrollment purposes. Schools that failed to achieve racial goals
would face reduction of state aid.

+ The Learning Gap. The rules also required all districts with more than 30 minority students
to close the racial learning gap within four years. Currently, in Minneapolis, black students
perform far below white students, and their scores are dropping. Black students drop out, and are
suspended, much more frequently than white students. Yet schools which fail to reduce this gap
would face “reconstitution” (i.e., a change of faculty and administration) and then state takeover.

3. In May 1994, after reviewing the rules, the Legislature granted the SBE
enabling authority to adopt new desegregation rules.

* In February 1995, the SBE voted to proceed with discussion of a modified version of these
rules. The 1995 rules would require metro school districts to achieve inter-district desegregation
“to the greatest extent possible,” Though the learning gap portion remains incomplete, the rules
seem to favor a socioeconomic, rather than an exclusively racial definition of the gap.

{(IV) Consequences

1. The State Board seems intent on spending vast sums to maximize metro-wide
racial balance and to fund “learning gap” programs. Yet both research and long
experience demonstrate that, though extremely costly, neither race-based busing
nor learning gap programs are likely to improve minority performance.

* In the last 20 years, black students nationally have reduced the academic learning gap by half on
reading and math, though progress seems to have stalled recently. Nevertheless, the gap remains
arge: In 1990, black 17-year-olds performed about 3.5 years behind whites in both reading and
math. Research suggests that differentials are largely a function of socioeconomic factors beyond
schools’ control.

+ Busing for “desegregation” purposes appears to have little, if any, reliable effect on minority
achievement. A wealth of evidence supports this conclusion. Data from the National Assessment
of Educational Progress, which has analyzed education trends since 1971, indicate that black
students in predominantly black schools have done as well as their black peers in more racially
balanced schools. A 1984 National Institute of Education literature review concluded that
“desegregation” does not appreciably improve black performance. Wilmington, Delaware’s
schools have been almost perfectly racially balanced for 12 years, yet the racial gap there mirrors
the national gap.

o7

BEST COPY AVAILABLE



» Though some voluntary busing programs claim to improve minority performance, gains may
well reflect self-selection by talented and motivated students.

» In San Francisco, a program intended to create “equity” in academic performance, discipline
rates, and participation rates in special education classes has operated for 10 years at a cost of over
$225 million. Though Gary Orfield helped develop this plan, in 1992 he found little progress:
“huge gaps” remain, and “African American and Hispanic students still face devastating levels of
educational failure,” he reported. Large expenditures on “staff development” did not close the gap
on measures such as discipline rates and special education assignment.

* In Kansas City, where a judge nearly doubled local property taxes to fund a $1 billion-plus
magnet school program, a large racial gap persists. Orfield was involved in the Kansas City case,
and recently pronounced himself “disappointed” with its “modest” results. In 1994, Orfield’s
Harvard Project on School Desegregation studied four large districts that attempted to “address
segregation by pouring money into special programs for schools with large minority populations.”
The study concluded that, “there is no evidence whatsoever that the expensive programming and
extra noney” has improved minority performance.

* Both busing and learning gap programs often involve wasteful and inefficient expenditures of tax
dollars. Inter-district busing programs require large sums for transportation and “incentives”
(double payments) to suburban schools. In 1993, St. Louis spent $52 million for these purposes,
including $2 million for taxis to chauffeur white students to city schools. In Milwaukee, both
home and transfer districts are allowed to count transfer students in state aid calculations,
significantly increasing the cost of educating these students.

2. Paradoxically, the proposed rules will greatly increase the chances of a
successful suit against the State of Minnesota.

* The State Board claims that it has a legal duty to adopt a metro-wide “desegregation™ plan. It
insists that this duty arises from two sources: (1) Brown v. Board of Education, the 1954
cornerstone of desegregation law; and (2) the 1983 order dismissing the Booker case, in which a
federal judge had found ithe Minneapolis School District illegally segregated.

* The State Board is wrong on both claims. Neither the State nor suburban school districts have a

legal obligation to ensure racial balance between city and suburban schools. In fact, the new rules
create such a duty.

» The State Board creates a duty to “desegregate” by radically altering the legal meaning of
“segregation.” Federal law does not prohibit racial “imbalance”; it prohibits racial imbalance
caused by intentional government discrimination. However, the proposed rules define
“segregation” as “intentional or unintentiona! separation” of students of different races “within a
school district” ot even “a school building” [emphasis added]. Thus, the rules render most metro
school districts “segregated” by the stroke of a pen. Even “desegregated” schools may be labeled
“segregated” if racial groups are not proportionally represented iu all classes anu activities
(“resegregation”).

* By requiring school districts to reduce or close the learning gap to the Commissioner of
Education’s satisfaction, the proposed rules create yet another enforceable legal obligation.

3. More specifically, these new legal requirements -- probably unique in the

nation -- greatly increase potential plaintiffs’ chances of success in the following
ways:

iv
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* In federal court. The 1974 Supreme Court case of Milliken v. Bradley made comprehensive
inter-district desegregation orders very difficult for plaintiffs to win. The new rules, however, will
create grounds for a successful suit by removing the element of intent, and requiring metro
districts: (a) to meet specific racial quotas (1994 version); or (b) to “desegregate” to the “greatest
extent possible” (1995 version) -- a vague and essentially unattainable standard. Voluntary
transfers alone are very unlikely to bring districts into compliance with these requirements.
Minnesotans can expect a suit calling for mandatory busing to ensure compliance with the new
rules.

+ In state court. Currently, if plaintiffs sued the State of Minnesota in state court they would
have to use new and relatively untested legal theories. But the proposed rules would ease
plaintiffs’ task. In a state court suit, plaintiffs will focus on the learning gap, seeking to prove
either: (a) that it is a function of “segregation”; or (b) that it indicates that poor urban students do
not receive a constitutionally mandated “adequate” education. In the first instance, plaintiffs would
probably seek a metro-wide desegregation order, as well as state funds. In the second, they would
probably seek money alone, clainiing that poor urban students need much more money to achieve
an “adenuate” education.

* By making reduction of the gap a legal obligation (and by doing so whether the gap is caused by
racial separation or socioeconomic factors), the new rules will lay the foundation for plaintiffs’
case. Hogan & Hartson, the Minneapolis School District’s attorneys, successfully made a claim of
this kind in the recent Yonkers case, and is currently representing the Kansas City School Board
against the State of Missouri in a similar claim.

* The Minneapolis School District is investigating an educational “adequacy” suit against the State
of Minnesota. In such a suit, Minnesota’s eventual new graduation ruje will serve as a standard of
what constitutes an “adequate education.” Hogan & Hartson advises “education advocates” to
“watch closely and attempt to influence the development of such standards . .. .”

* Even truly voluntary inter-district busing plans can incrense the likelihood of litigation. In 1975,
Wisconsin sought to address Milwaukee’s growing minority enroliment by creating the Chapter
220 program, which permitted voluntary city-suburb transfers. Claims of discrimination grew out
of this program, and Wisconsin settled the resulting suit. In 1994, the State spent nearly $100
million on an expanded Chapter 220 program.

* The proposed rules increase grounds for litigation against individual school districts, as well as
the State. For example, they require local school boards to “maximize” desegregation when
building new schools or remodeling existing ones. Such requirements -- along with requirements
to move toward racial parity on discipline rates and special education assignment -- will render
districts vulnerable to litigation on a host of new grounds,

4, By injecting racial considerations into many aspects of school life, the new
rules will create perverse incentives, strip schools of local control and greatly
expand state control.

+ The racial gap appears to be caused largely by socioeconomic factors beyond the control of
schools. Yet the new rules impose serious penalties on schools that fail to reduce or close the gap
to the Commissioner’s satisfaction. The 1994 rules require reconstitution for such schools after
four years, and state takeover after seven, while the 1995 rules provide for reconstitution, and
possibly loss of block grants. Such penalties may create perverse incentives for administrators to
take actions that are not in children’s best interests. Educators who wish to keep their jobs and
their staffs may make their first priority juggling racial numbers to “look good.”
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» The learning gap rule may require schools to obtain state approval for plans covering nearly
every aspect of school life. The rule’s definition of “segregation” as “unintentional separation™ of
students and staff “in a school building” could conceivably be interpreted to require proportional
racial representation on sports teams, in physics classes, in bands and orchestras, and in
extracurricular activities like language clubs. Hogan & Hartson recommends that “segregated”
schools give attention to racial representation on all these measures.

* Rules that require parity in discipline rates may lead administrators to subordinate student safety
to racial considerations. Rules that require parity in honors and remedial courses may encourage
administrators to drop “elitist” courses, or assign students to classes on the basis of race, rather
than individual merit and need.

* To the extent the rules’ requirements are phrased in terms of closing a gap, the cheapest and most
reliable way to comply is by lowering the performance of high-achieving students. In San
Francisco, high-achieving Chinese-American students bave paid a price for administrators’
struggle to achieve racial “equity.”

« If busing remains truly voluntary -- yet suburban schools are required to close the gap -- they
will hesitate to encourage urban minority transfers. By accepting students who tend to have higher
dropout and discipline rates, they will simply be creating problems for themselves.

(V) Conclusion

1. There is no clear public policy ronte for adequately improving the educational
performance of poor minority children, as families’ socloeconomic status is
consistently more influential than specific school strategies. However, we must
work to find effective methods to help these children learn, Three promising
methods include:

* First, neighborhood schools must be an option for parents of poor minority children, as such
schools can provide stability, contribute to a sense of community, and make it easier for parents to
become involved in their children’s education.

+ Second, Minnesotans should take full advantage of the innovative educational environment in
this state. We should create “small educational laboratories” in which we can do “R &D” on what
works best for poor minority children. We should also consider expanding school choice to
include religious and other private schools.

* Third, in all we do, we must uphold high standards and expectations. We must focus on the
content of the curriculum, ensuring that it is information-laden and well-grounded in basic skills.

2, In sum, Minnesota faces a financial crisis. Both our youngest and oldest
groups will grow faster than the ability of the work force to support them.

Minnesota cannot afford a costly, counterproductive program that will do little to
assist the very children we seek to help.

vi
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FOREWORD

You may have heard or read something about the school desegregation plan for the Twin Cities

metropolitan area that has been winding its way through state government for the last few years.
But then, again, perhaps you haven’t.

Or even if you have heard a report here or there, chances are you haven’t heard much about the
plan’s details. And almost surely, you haven’t heard much about its implications. It’s hard to
imagine how such a potentially immense change in Minnesota education and finance could have

provoked so little coverage and commentary by journalists, politicians, educators and others, But
it has, _

Let me be direct and not the least bit hyperbolic: The two new “rules” proposed by the Minnesota
State Board of Education, in the good name of desegregation and better serving minority children,
have no chance whatsoever of succeeding. Instead, they are jammed with potentially giant

educational, social, legal and financial risks, as well as an unknowable number of perverse
incentives and disincentives.

Here are two quick examples of the plan’s inefficacy and danger, as explained by Katherine A.
Kersten in this brilliant monograph.

The plan -- originated by the state-appointed, approximately 50-member “Desegregation
Roundtable” -- “requires” school districts throughout Minnesota to quickly reduce or eliminate the
“learning gap” between white and black children, under pain of state sanction. Unfortunately, I

know of no major school district in the whole of the United States which has yet succeeded in
doing this.

Sad fact is, we don’t know how to equalize the educational performance of all groups as called for
by the plan, as such differences have more to do with often radically different social and familial
environments than with school policies. And most definitely, years of scholarly research provides
no reason to believe that the kind of massive, supposedly voluntary busing called for by the plan
would do the job, either.

That’s an example of the plan’s ineffectiveness. One of its severest dangers is that instead of
reducing the possibility of courts stepping in to run Minnesota public schools (as billed), the plan

does the exact opposite. By codifying impossible goals, it sets the stage for future plaintiffs to
argue as so down a not-distant road:

“Look, the State of Minnesota promised that large-scale busing would lead to requisite percentages
of minority and majority students in school districts throughout the metropolitan region; and the
state promised that black kids and white kids throughout the state, in just a few years, would do

equally well on standardized tests -- plus participate similarly in honors classes in physics, drop
out of school at similar rates, and so on.

“But the State of Minnesota,” future plaintiffs almost certainly will continue to argue, “has failed to
meet this promise, and as a result, courts and judges must substitute themselves for local school
boards.” Make that “democratically elected” local school boards.

Starkly put, the SBE’s two proposed metro-wide desegregation and learning gap rules pose the

greatest existing legal, social and financial danger to Minnesota education. Fiscally, they can wind
up costing taxpayers hundreds of millions of dollars annually.

il
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In such frightening light, Good Intentions Are Not Enough is the most important document about
public education in Minnesota in at least a decade, as it is the sole study challenging the plan’s
unacceptable means and untenable goals. Do I have a vested interest in claiming this, insofar as
Ms. Kersten is my long-time colleague in American Experiment? Sure I do. Butit’s also true.

Kathy Kersten is vice chairman of Center of the American Experiment and a lawyer by training.
She received her law degree from the University of Minnesota, her MBA from Yale, and her B.A.,
in philosophy, from Notre Dame. Rather than practicing law over the last several years, she has
been a stay-at-home mom, and along with her husband, Mark Johnson (also an attorney) has been
raising their four young children. She also has somehow managed to find the time to take on a
wide array of civic activities -- and to write frequently.

She has asked that I note that she is not a trained “expert™ in education, national desegregation
policies and the like. Yes, that’s true, in a narrow academic sense. But there is simply no one
who better understands thé profound, Minnesota-rooted questions at hand. This is an meticulously
researched contribution, for which I am very grateful.

A final point, if I might, before explaining how to order additional copies.

Almost certainly, one of the main reasons why the SBE’s plan has generated so little public
criticism is the same reason why racial issues, more generally, are debated so poorly in this state
and nation: Very few people relish opening up the moming paper and seeing themselves called
nasty names, including racist. Will some folks spit such epithets at Ms. Kersten and American
Experiment because of this monograph? No doubt. But at the risk of sounding inescapably
defensive, let me say this:

My colleagues and I in the Center are as offended and terrified as anyone by the many failures of
American education, especially as they hurt millions of minority children. But the overriding truth,
as Ms. Kersten demonstrates, is that there is no reason to believe that the mammoth exercise in
children moving and social engineering proposed by the State Board of Education could ever
work. The evidence, in fact, is overwhelmingly in the opposite direction. Meaning that once
again, poor children in particular will be disserved.

Copies of Good Intentions Are Not Enough: The Peril Posed by Minnesota's New Desegregation
Plan are $10 for American Experiment members and $12.50 for nonmembers. Bulk discounts are
available for schools, civic groups and other organizations. Please note our phone and address on
the first page of the Executive Summary for membership and other information, including a listing
of other Center publications and audijo tapes.

Thanks very much and I welcome your comments.

Mitchell B. Pearlstein
President
March 1995

i1
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CHAPTER 1
Introduction

(1) The harm-benefit thesis

Minnesotans have sadly grown accustomed to headlines announcing the gap between the academic
performance and social well-being of our state’s white and minority children, especially the urban
poor. This has been so since at least the early 1970’s, when the Twin Cities first began to grapple
seriously with problems of race and education. Yet far from being confined to Minnesota, the
racial gap is a national problem. :

For years, Minnesota policy makers have assutmed that the best way to improve minority students’
academic performance is to pour resources into busing them across town, so that they can learn
next to white children in a “racially balanced” environment. The social science theory underlying
this view is called the “harm-benefit thesis.” Influential since the 1954 Supreme Court case of
Brown v. Board of Education, the harm-benefit thesis holds that education in predominantly
minority schools harms the academic, social and psychological development of minority children.
Conversely, education in the company of white children is thought to benefit minority children in
many important ways.

In 1973, the Minnesota State Board of Education adopted a racial balance requirement, known as
the “15-percent rule.” This rule -- still in effect -- prohibited the operation of schools having
minority enrollments more than 15 percentage points higher than the district-wide average of
minority students at grade levels served by those schools. The rule led to extensive race-based
busing in Minneapolis and St. Paul, which were the only metropolitan districts affected, given
demographic conditions at the time.! Simultaneously, the Minneapolis and St. Paul School
Districts instituted other policies consistent with the harm-benefit thesis. These included a
sustained effort to recruit more minority teachers, and the adoption of “multicultural” curricula
highlighting (among other things) perceived differences in racial perspectives.

Policies grounded in the harm-benefit thesis have been very costly, both in terms of taxpayers’
dollars and the cohesion of inner-city neighborhoods. But for years, Minnesotans of all races have
been assured that their cost was justified. Racially balanced schools, we were told, would bring
improvements in both minority academic performance and race relations.

After a 20-year trial, however, it is clear that policies inspired by the harm-benefit thesis have failed
to achieve their objectives. Biack students are not doing significantly better on standardized tests
than they were when busing started; indeed, their test scores have fallen in the last few years, at
least in Minneapolis. Moreover, recent data suggest that the academic progress of black students in
Minneapolis is only weakly related to the racial composition of the schools they attend.2

11n 1972, a federa) judge also imposed a desegregation order on the Minneapolis School District. The case of Booker
v. Special School District No, 1 is discussed later in this paper,

2Though there is a slightly negative correlation of black achieverent gains in reading with the concentration of
black students in the school, there are also trend “outliers.” These are schools with high concentrations of black
students in which black students exhibit relatively [arge gains, and schools with low concentrations of black students
in which black students exhibit relatively low gains. Likewise, as the proportion of low-socioeconomic students in
a school increases, there is a slightly negative correlation with achievement gains by low SES students. However,
there are also significant outliers; i.e., schools with a high concentration of low SES students where such students
are making relatively high gains, and schocls with a low concentration of low SES students where such students are
making relatively low gains. Conversation with William Brown, Minneapolis Public Schools Office of Research,
Evaluation and Assessment, March 6, 1995.
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Far from helping minority youngsters, race-based busing may actually have harmed many of them.
The policy contributed to “white flight,” and greatly increased parents’ difficulties in becoming
involved in their children’s schools. Equally significantly, race-based busing contributed to the
breakdown of community institutions that could otherwise have provided vital stability in poor
children’s lives,

Just as it has failed to raise test scores appreciably, busing seems to have done little to improve race
relations in the Minneapolis and St. Paul schools. in fact, a study of St. Paul schools conducted in
1994 by People for the American Way suggests that yace relations may actually be worsening
there.3 After two decades of busing and multicultural curricula, various officials and
constituencies in both districts believe that their schools remain permeated by “embedded” or
“systemic” racism.# Nevertheless, many busing advocates continue to tout race-based busing as a

surefire way to improve race relations, or in current parlance, to enhance children’s appreciation of
“cultural” or “global diversity.”

Acknowledging busing’s failure to live up to its promise, in November 1994 the Minneapolis
School District announced that it was considering a plan to return to neighborhood schools. Some
members of the district’s School Board now believe that stability and parental involvement are
more important educationa) assets for poot minority children than racial balance in the schools.
Calling for a rebuilding of inner city communities, Mayor Sharon Sayles Belton recently added her
support to the neighborhood school proposal.

Disappointing experiences like Minneapolis’ and St. Paul’s are leading a growing number of social
scientists to rethink the harm-benefit thesis itself -- and the assumptions underlying it -- and to seek
more effective ways to boost minority achievement. Unfortunately, however, in grappling with
the urban education crisis in Minnesota, our State Board of Education has not engaged in
innovative (and common-sense) thinking of this kind.

(2) The rules

In 1993, the Minnesota Legislature directed the SBE to appoint a “Desegregation Roundtable.”
The approximately 50-member Roundtable was to review the state’s “desegregation and inclusive
education rules,” and to recommend ways to improve them. The Roundtable drafted new rules,
which about 30 of the metro area’s school superintendents endorsed.® In February 1994, the SBE
unanimously endorsed these rules and sent them to the Legislature requesting authority to
promulgate them.

Apparently, however, neither the Desegregation Roundtable nor the SBE began their task by
asking, “How can we use our resources to provide the best possible opportunity for poor minority
children to learn?” Rather, both seemed determined from the outset to make racial balance the
centerpiece of their efforts, and to find a way to expand policies that had failed in Minneapolis and
St. Paul to the entire seven-county metro area.

3Wayne Washington, “A Poor Grade on Tolerance,” Star Tribune, November 23, 1994,

9L avrie Blake, “Search Is On for Smbedded Racism,” Star Tribune, December S, 1994 (regarding Minneapolis), and
The Blue Ribbon Commission on Diversity and Equity, “Report to the Superintendent of the St. Paul Public
Schools™ (8¢, Paul Public Schaols, May 4, 1994). See also Superintendent Curman Gaines’ response. Curman L.
Gaines, Superintendent's Response to the Blue Ribbon Commission on Diversity and Equity (St. Paul Public
Schools, June 21, 1994). Gaines states “[W)e firmly believe the vast majority of our staff remain strongly
committed to helping all students succeed.” Superintendent’s Response, 1. He recommends that the schools
“integrate curriculum and student/staff training to eliminate prejurice in our schools.” Ibid., 14,

SDebra O Connor, “Sehools Give Nod to Integration Plan But Clu.ch Wallets,” Pioneer Press, March 9, 1994,
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In the form unanimously endorsed by the SBE in February 1994, the draft rules addressed two
subjects: “desegregation/integration” and closing the racial learning gap. The
“desegregation/integration” rule would transform busing-based “desegregation” from a district to a
metro-wide responsibility. It would assign mandatory racial quotas -- racial ceilings and floors --
to all school dist icts in the seven-county metro area. These districts, and the State, would assume

legal responsibility for “desegregating” inner-city schools. Districts that failed to meet their racial
quotas would face possible reduction of state aids.

The learning gap rule would require the approximately 170 Minnesota school districts that have
more than 30 minority students to “close the learning gap™ between racial groups. Schools that did
not achieve parity between white and minority students on four measures on which racial groups
often differ significantly -- academic achievement, dropout rates, suspension and expulsion rates,
and rates of participation in honors and remedial classes -- would face the possibility of

“reconstitution,” or a complete change of faculty, within four years, and loss of autonomy to state
control within seven years. '

In May 1994, the Legislature gave the SBE broad enabling authority to proceed with proniulgation
of new rules. On February 13, 1995, the Minnesota Department of Education’s new Office of
Desegregation/Integration -- established by the 1994 Legislature -- submitted a modified version of
the draft rules for the SBE’s consideration.b

The February 1995 rules, like those the SBE unanimously endorsed in 1994, define as
“segregated” all metro-area school districts that have over 31 percent, or under 10 percent, minority
students.” Minneapolis and St. Paul fall into this segregated category, as do approximately 39 of
the 48 or so metro-area suburban school districts. The rules would require segregated districis to
prepare a “racial balance” plan with “district goals and strategies for achieving them that assures
[sic] that the district will eliminate segregation to the greatest extent possible.,” They would also
require both desegregated and segregated suburban districts (including such far-flung districts as
Hastings, Belle Plaine, New Prague and Jordan) to address “how they will reduce the disparities in
the racial composition of the learners of their district[s] and the racially isolated districts,” i.e.,
Minneapolis and St. Paul.

Like the 1994 rules, the new rules would permit minority students from Minneapolis and St. Paul
to transfer at any time to a “segregated™ suburban district, even if that district were closed for open
enrollment purposes because of crowding. (The suburban district would be required to cover
transfer students’ transportation costs.)® The rules would reaffirm the 15-percent rule’s racial
balance requirement, though they would permit districts an opportunity to justify “exceptions” to
“efforts to eliminate segregation” at particular school sites.? Like the 1994 rules, the new rules
would require that all new construction or remodeling of schools in metro districts “give maximum
effect to requirements of eliminating and preventing racial as well as socioeconomic

64Revised Rzcommendations from the Roundtable Discussion Group (Rules Relating to Equality of Educational
Opportunity, and School Desegregation/Integration),” February 13, 1995.

"Specifically, the rules define a segregated district as a tetro-area district that has “a district-wide average that is 15
percent or more over the metro-wide leamners of color percentage,” or “has less than 10 percent leamners of color in the
district. .. .,” When the SBE passed the 1994 version of the tules, the “metro-wide learners of color” percentage was
16 percent.

8Revised Recommendations from the Roundtable Discussion Group, 15.

9According to Robert Miller, director of the Office of Desegregatiu/Integration, districts could meet their
desegregation obligations in a number of ways: through establishment of state magnet schools, through inter- and
intra-district racial balance plans, and through boundary changes. Neighborhood schools would be possible for a
district like Minneapolis if the district could justify its need for an exception to “efforts to eliminate segregation at
[a] school site.” Conversation with Robert Miller, February 14, 1995.
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segregation.”!0 Like the 1994 rules, they would provide that districts that failed to meet racial
balance goals could face a reduction of state aids.

The 1995 rules did not attempt to define the learning gap. Nor did they specify the degree to which
districts must close the gap, or set forth all the circumstances under which penalties for failure to
close the gap may be imposed. The SBE requested Robert Miller, director of the Office of
Desegregation/Integration, to flesh out these details at its March 1995 meeting.!!

Yet the 1995 rules did contain some provisions concerning the learning gap. More than the 1994
rules, they focused on mechanisms for targeting and assisting low-achieving children. The new
rules would require all districts in Minnesota to devise a “Community Learning Plan” that would
specify criteria to be used in identifying students who should receive “compensatory learning
revenues.” Community Learning Plans would also set forth instructional methods, professional
development strategies, as well as local, state and federal resources to be used in closing the gap.
Reconstitution would remain a penalty for districts that failed to reduce the gap “after a three year
period.” In fact, the new rules provide that, “the local board of education shall have the authority
to reconstitute a school site irrespective of bargaining agreements.”

(3) The consequences

The final form of the rules the SBE will adopt is still unclear,!? To date, the SBE's most
significant action remains its unanimous approval of the 1994 rules, which it forwarded to the
Legislature with a “strong” endorsement. But whether the SBE’s final rules more closely resemble
the 1994 or the 1995 rules, four consequences are likely to follow.

* First, Minnesota will take another giant step away from the colorblind society envisioned by
Brown v. Board of Education and Dr. Martin Luther King, who advocated judging human beings
by the content of their character, not the color of their skin. The SBE’s new rules are likely to
inject racial considerations into the center of education policy-making on nearly every issue -- from
discipline standards, to honors classes, to the location of new schools in Washington and Scott
counties.

* Second, the new rules will radically alter the legal landscape in Minnesota. They will greatly
increase the chances of a successful suit against the State of Minnesota. At stake down the road --
as the experience of other states makes clear -- is hundreds of millions, perhaps even billions of
dollars, of taxpayers’ money.

The field of desegregation law is fast-changing, complex, and well-understood only by a handful
of specialists. Even seemingly innocuous rule language or platitudinous policy statements may be
of momentous importance in tipping the balance in favor of judicial overreach in future litigation.
Indeed, state agencies’ policy statements may be the most difficult evidence for state defendants to
rebut in desegregation suits.13

10Actually, this rule is already on the books, though currently it only requires the Commissioner of Education and
local boards to take intra-district racial balance into account. In the context of the new rules, it would require that
schools be remodeled or built only if they served to improve racial balance on a metro-wide scale.

11Conversation with Robert Miller, February 14, 1994,

12The SBE has issued a “Notice of Intent to Solicit Outside Infornation Regarding Proposed Rule Governing
Desegregation/Integration.” Issues the Board may consider inch. de, but are not limited to: “defining segregated
districts and sites; the responsibility of districts to develop plans ti.at address closing the learning gap, diversity, and
racial balance; and compliance issues.”

13The State of Connecticut has faced this situation in the ongoing case of Skeff v. O'Neill , which may serve in
some ways as a model for an eventual suil against the State of Minnesota. State education agencies' policy
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Yet the SBE seems to have little sense of the legal minefield it has entered. In fact, the
Desegregation Roundtable’s Final Report to the Legislature states that among the “consultants”
used to “fully address the legislative mandated issues” was David Tatel of Hogan & Hartson - a
Washington, DC law firm specializing in suing states on behalf of school districts in desegregation
cases. In December 1994, the Minneapolis School District formally retained Hogan & Hartson to
investigate a suit against the State of Minnesota.1* Unfortunately, the Roundtable does not appear
to have retained the service of an expert charged with protecting the State’s interests.

In addition to putting the State of Minnesota in legal peril, the rules will create new grounds for
suits against individual school districts. For example, both the 1994 and 1995 rules require metro-
area school boards to approve only school construction and remodeling plans that “give maximum
effect to requirements of eliminating and preventing racial as well as socioeconomic segregation.”
Likewise, the rules prohibit the Commissioner of Education from approving any construction or
remodeling plans that “perpetuate racial and socioeconomic segregation.” Both the Cornmissioner
and individual school boards will find it hard to prove that they have fully complied with vague and
open-ended language of this kind, which does ot even require that approval be “reasonable,” or
that a variety of policy considerations be balanced in decisions about school construction. (After
all, no matter what action a school board in Stillwater or Waconia takes, it could conceivably do
more to “maximize” desegregation with Minneapolis or St. Paul.) Thus, a requirement of this kind
could invite costly litigation every time a new wing is added to a school in Chaska or Forest Lake.

+ Third, the new rules are likely to create a perverse tangle of incentives and disincentives that
frustrate the intentions of their drafters. Even rule advocates believe that promoting metro-wide
racial balance will be easiest if suburban districts cooperate voluntarily. Yet if the SBE’s new rules
stress voluntary measures for achieving inter-district racial balance (as they do), but penalize
suburban districts that fail to close the racial gap in test scores or dropout and suspension rates,
districts will hesitate to encourage significant numbers of minority transfers, as doing so would
likely invite compliance problems.

¢+ Fourth and finally, the new rules will facilitate a vast expansion of state power over many
aspects of school life in Minnesota. Many -- perhaps all -- districts will have to obtain state
approval for multifaceted learning-gap reduction plans and goals. They may have to account to
state officials for matters as disparate as the number of Hispanic students in physics classes and the
number of black students suspended. Moreover, all metro districts (regardless of the racial
composition of their own population) will have to win the state’s seal of approval for the racial
composition of their schools. By the stroke of a pen, the SBE may place nearly every district in
Minnesota out of compliance with the law on some measure.

(4) The SBE’s burden of proof

If the SBE plans to adopt sweeping desegregation rules such as these, it bears a heavy burden of
proof. The Board must demonstrate to Minnesota parents and taxpayers that -- though the new
rules have a price -- they will accomplish two important objectives: Raising minority achievement
and improving race relations.

As already noted, busing has generally failed on both these counts in Minneapolis and St. Paul.
But the failure of busing is a nationwide phenomenon.13 Data from the National Assessment of

statements also proved extremely important in Hogan & Hartson’s suit against the State of New York on behalf of
the Yonkers Board of Education in the recent Yonkers case. Both cases are discussed later in this paper.

14Tatel is no longer with the firm, having recently been appointed to the federal bench.

15The extensive literature casting doubt on claims that busing improves minority achievement is summarized later
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Educational Progress, which has evaluated reading and math performance for almost 25 years,
indicate that busing has little, if anything, to do with minority achievement. For example, the
NAEP data for 1975 to 1988 (when black students made significant academic progress) show

black students in majority black schools making gains as large or larger than those of blacks in
majority white schools.

There is little evidence that busing reliably improves race relations. Just as often, it seems to have
the opposite effect.1® Likewise, a growing body of research suggests that costly remedial
programs may do little to improve minority academic performance. Thirteen years ago, San
Francisco implemented a desegregation plan with learning gap components much like those now
proposed in Minnesota. The plan -- designad in pan Uy Gary Orfield, who advised the
Desegregation Roundtable -- was recently declared by Orfield himself to have failed grievously in
most respects.l? Before the SBE imposes such a plan on Minnesota schools, its members have an

obligation to review the July 1992 report in which Orfield documents the failures of the San
Francisco plan.

Unfortunately, however, neither the SBE, nor many other rule advocates, appear to have carefully
reviewed the research on busing, remedial programs, race relations and minority achievement. In
fact, at a Minnesota Senate Education Committee hearing which I attended in March 1994, some

participants seemed to adopt an almost cavalier attitude toward the question of whether busing
really “works.”

At the hearing, several senators asked for evidence that a metro-wide busing plan would-actually
improve minority academic performance. Rule advocates generally seemed surprised at this
question. Neither individuals testifying in favor of the proposed rules, nor their allies in the Senate
seemed able to cite such evidence. One senator commented that he thought that everyone knew that
busing for racial balance was good for kids. Perhaps, in his mind, rule drafters’ good intentions
were sufficient grounds for approval.

(8) The fiscal crisis

But good intentions are not sufficient. Minnesota is facing a crisis in minority academic
performance, but it is also facing a fiscal crisis. Under current conditions, the state cannot afford
to embrace a costly “desegregation™ plan whose chances of success are dubious.

On January 10, 1995, Gov. Ame Carlson released a Minnesota Planning Department Report that
outlines the magnitude of the coming fiscal crisis.!® According to the report, over the next decade
the number of students and senior citizens -- the two age groups that require the greatest
government help -- will grow significantly, outstripping the ability of the state’s work force to
support them at current levels. As a result, both local governments and the state will face recurring
budget deficits between 1999 and 2005, regardless of the health of the state’s economy.

Over the next six years, enrollment in Minnesota schools will grow by 50,000 students, an
increase of six percent over current figures, Education is already the most expensive item in the
state budget, accounting for 30 percent of all state spending, and about half of each homeowner’s

in this paper.

16The research on “desegregation’s” effect on race relations will be examined later in this paper.

17Gary Orfield, “Desegregation and Educational Change in San Francisco: Findings and Recommendations on
Consent Decree Implementation,” Submitted to Judge William Orrick, U.S. District Court, San Francisco,
California, July 1992. David Tatel was also on the court-appointed committee that produced this report.

18+Within Our Means: Tough Choices for Government Spending,” described in Dennis J. McGrath, “Dark Financiat
Clouds: State Report Sces Tough Choices for Cutting Government Spending,” Star Tribune, January 11, 1995.
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property tax bill.!9 Over the next 10 years, the number of Minnesotans over 65 will grow by 9
percent, to 618,000. Health care costs are likely to rise correspondingly. Simultaneously,

however, growth in the labor force and in personal income will slow. Thus, governments will
find it impossible to tax their way out of budget deficits. The result, the report declares, will be

deficits averaging $625 million for state and local governments (combined) in each of the next four
biennia.

The desegregation rules now before the SBE are sometimes touted as “new” in spirit, even as
“revolutionary.” Indeed, if adopted, they will give rise to a scheme whose scope is -- in many
ways -~ unprecedented in the nation. Yet in another sense, these rules are anachronistic. For they
are inspired by old and increasingly discredited ways of thinking.

Minnesotans must call for a fresh approach to our urban education crisis, which grows perpetually
more serious. A new plan should draw on the experience and insights gained over the last two
decades, both in the Twin Cities and elsewhere around the country. At the very least, we must
insist that the State has the benefit of advice from legal and social science experts who can explain
the long-term consequences of the SBE’s course, and suggest superior alternatives.

Sadly, the proposed rules -- so prescriptive and so costly -- may just create a comforting illusion
that we are “doing something™ about the urban education crisis. Most likely, they will make policy
makers fee] good: “Now, no one can say we don’t care.” Ironically, however, if these rules are
adopted, among the biggest losers may be the poor minority children we aim to help, who will
have lost yet another chance at an improved education.

19]hid.
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CHAPTER 11
The Rules

Minnesota has had rules relating to desegregation and equal opportunity since 1970. The SBE’s
new rules would replace these rules.

Known as the “15-percent rule,” the current desegregation rule prohibits Minnesota school districts
from operating schools having minerity enrollments more than 15 percentage points higher than the
district-wide average of minority students at grade levels served by those schools.! In effect, the
rule imposes a rolling racial ceiling. For example, if minority students currently make up 61
percent of all Minneapolis first graders, no Minneapolis elementary school may have more than 76
percent minority first graders. Currently, only three districts -- Minneapolis, St. Paul and Duluth
-- have minority populations large enough to bring them within the purview of the 15-percent rule.
However, a number of districts, such as Robbinsdale, Brooklyn Center, Osseo and Bloomington,
are close to exceeding the rules racial ceiling.?

The SBE’s proposed learning gap rule would replace a rule currently on the books, Minn. R.
3535.0200, subp. 2, which concerns “equal educational opportunity.” This existing rule defines
equal opportunity in color-blind terms, as “the provision of educational processes where each child
of school age residing within a school district has equal access to the educational programs of the
district essential to his needs and abilities regardless of racial or socioeconomic background.” The
SBE’s proposed “learning gap” rule also concerns “equal educational opportunity,” but redefines
that term to mean “equal educational outcomes” across racial groups.

Why does Minnesota have “desegregation” rules? To make sense of the evolution of the SBE’s
proposed rules, it is necessary to understand the history of Minn. R. 3535.

(1) History

At the November 14, 1994 meeting of the SBE Desegregation/Integration and Inclusive Education
Committee, Lyle Baker of the Minneapolis School District summed up the driving force behind
calls for metro-wide busing in one sentence: “Minneapolis has gone from 17 percent minority
students in 1972 to 62 percent in 1994.”

In 1963, minority student enrollment in Minneapolis stood at 6.6 percent. In St. Paul the figure
was 9 percent. In both cities, minority students were clustered in a few schools. Minneapolis
initiated voluntary busing for desegregation purposes in 1967, and St. Paul followed the next
year.? In 1967, the SBE passed guidelines stating that racial imbalance occurred when the
minority enrollment exceeded 20 percent in elementary schools, or 10 percent in secondary
schools.

In 1971, in what became known as the Booker case, the guardians of three black students brought

1Minn. R. 3535.0200, subp. 4 states that, “Segregation occurs in a public schoo] district when the minority
composition of the pupils in any school building exceeds the minority racial composition of the student population
of the entire district, for the grade levels served by that school, by more than 15 percent.”
2Christopher Burns, “State Will Offer Money for Magnets,” Sun-Current (Edina), November 23, 1994, This article
guotes Rabert Wed, assistant commissioner at the Minnesota Department of Education.

A group of parents had initiated voluntary busing in $t. Paul in 1964. The $t. Paul District assumed
responsibility for busing the children in 1968.
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a federal class-action suit against the Minneapolis School District.# Plaintiffs charged the
Minneapolis School Board with intentionally discriminating against black students. Judge Earl
Larson ruled in favor of the plaintiffs, and ordered the Minneapolis district to implement a
desegregation plan. The district did not appeal. A similar suit against the St. Paul school district

was dropped in 1970 when the district, under Superintendent George Young, voluntarily agreed to
impose a racial busing plan.

In 1973, the State Board adopted the 15-percent desegregation rule that remains in effect today.
The next year, large-scale, race-based busing began in Minneapolis, with 12,000 students being
bused out of their neighborhoods to promote racial balance.® Minneapolis district officials also
initiated other race-conscious remedies in hopes of achieving substantial improvement in both
minority achievement and race relations. These included teacher and student exchanges, staff and
student “sensitivity training,” and multicultural curricula.

Over the course of the court order, Judge Larson raised the allowable ceiling on minority students
from 35 percent initially, to 50 percent in 1981. In 1983, when minority enroliment in
Minneapolis had more than doubled to 35 percent, Judge Larson freed the Minneapolis Public
Schools from court order, determining that the district had complied with the requirements of his
original order.5 Nevertheless, mandatory busing continued in Minneapolis, as required by the
state’s 15-percent rule.

The lifting of the court order did not halt the precipitous decline in the number of white students
available for “racial balance” purposes. 1n 1971, the Minneapolis school district had 14.5 percent
minority students. In 1980, the figure was 31 percent; in 1985, 40 percent; and in 1989, 50
percent.” Today, the Minneapolis schools are over 61 percent minority;8 the minority enrollment
in St. Paul schools is approximately 52 percent.® Forced busing has contributed to white flight
and resegregation in Minneapolis and St. Paul, as it has in urban areas all over the country.
Making matters worse, white families’ departure for the suburbs coincided with a steep rise in out-
of-wedlock births among city residents, and a rise in welfare dependency, crime and drug abuse.
White flight thus exacerbated the concentration of poverty in the central cities, as well as the social
pathologies that often accompany it.

Unfortunately, Minneapolis and St. Paul appear to have little to show for 20 years of costly busing
for racial balance. In Minneapolis, minority students continue to perform 20 points below white
students on standardized achievemnent tests.10 In 1994, St. Paul’s Blue Ribbon Commission on
Diversity and Equity issued a report decrying the substantial racial learning gap in that city’s
schools.!1 In both Minneapolis and St. Paul, a large racial gap persists in dropout rates, rates of
suspension and expulsion, and rates of participation in remedial and honors classes. Although

4Booker et al v. Special School District No. 1, No. 4-71 Civ, 382 (D. Minn. May 24, 1972) (findings of fact,
conclusions of law, and order for judgment).

SCouncil of Metropolitan Area Leagues of Women Voters, Metropolitan School Desegregation and Integration: A
Study of Proposals for Integrating Schools of the Metropolitan Twin Cities Area of Minnesota, 5t. Paul, MN:
January 1991, 11.

6Booker et al v, Special School Ristrict No. 1, No. 4-71 Civ. 382 (D.Minn. June 8, 1983) (memorandum order).
7Council of Metropolitan Area Leagues of Women Voters, 12.

81 aurie Blake, “New Racial Study Fuels Desegregation Debate,” Star Tribune, January 7, 1995,

95t. Paul Public Schools Racial Balance Report (November 1994), 3.

101 aurie Blake, “Most Minneapolis Grade Schools Lagging,” Star Tribune, November 16, 1994. Minnesota
students take the California Achievement Test for reading and math. On a normal curve equivalent of 100, the test’s
mean is 50 and the standard deviation is 20. Thus, black students perform about one standard deviation below white
students.

11The Blue Ribbon Commission on Diversity and Equity, Report to the Superintendent of the Saint Paul Public
Schools, May 4, 1994,
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forced busing produced greater racial mixing in earlier years, the process of “resegregation” is now
advanced in both cities.

(2) The metro-wide solution

Today, many school officials in Minneapolis and St. Paul claim that they can no longer comply
with the state’s 15-percent rule unless the SBE passes a rule requiring predominantly white
suburban school districts to “desegregate” city schools.1?

Talk of metro-wide desegregation is not new. It began seriously in 1989, when the Minnesota
Department of Education initiated a series of meetings to consider the subject.1® The process was
characterized as open and objective. From the beginning, however, it was dominated by
individuals and interest groups whose worldview was shaped by the harm-benefit thesis, and who
saw metro-wide race-based busing as the primary answer to urban education problems, despite the
desperate condition of many “desegregated” inner-city schools. Rather than reviewing the
voluminous literature on factors that affect minority student achievement, these individuals started
with the assumption that race-based busing must be at the center of their efforts.

A 1991 League of Women Voters report, entitled “Metropolitan School Desegregation and
Integration,” reveals the one-sided nature of the discussions regarding metro-wide desegregation.
The report describes a Metropolitan School Boards Academy serninar on the subject sponsored by
the Minnesota Department of Education’s Equa! Educational Opportunities section on February 11,
1989. The seminar “was intended to tell key school people what was happening in the
tnetropolitan area and to show what needed to be done.” At the seminar, “national speakers”
addressed “recent desegregation court cases, demographics, the benefits of desegregation, the
importance of proactive planning, and different approaches to metropolitan desegregation.”
Among the speakers was Gary Orfield, later a consultant to the SBE’s Desegregation Roundtable.
According the League of Women Voters” report, “All thie speakers encouraged the people there to
begin the process of interdistrict metropolitan desegregation.”14

Particularly influential in the planning process for metro-wide desegregation was David Tatel, at
that time a partner in the Washington, DC law firm of Hogan & Hartson. Hogan & Hartson is
nationally known as plaintiffs’ attorneys in school desegregation cases; the Minneapolis School
Board retained the firm in December 1994 to investigate a suit against the State of Minnesota.!5 In
a speech to a Metropolitan School Boards Academy meeting on September 27, 1990, Tatel set
forth his views concerning how the Twin Cities should attack the problems of poor minority
students in the central cities.

Tatel’s remarks relied heavily on the harm-benefit thesis. He suggested that urban minority

12The problem is particularly acute in Minneapolis, where in January 1995, nine schools had 80 to 83 percent
minority students, The Departiment of Education is not taking action against Minneapolis because it recognizes that
the district can no longer meet the 15-percent rule’s requirernent with students within its own boundaries. Laurie
Blake, “New Racial Study Fuels Desegregation Debate,” Star Tribune, January 7, 1995, Of course, if the SBE
changed or removed the rule's racial ceiling, compliance would not be a problem.

13Earlier, in 1987, St. Pau! Superintendent David Bennett began devising a plan for metropolitan desegregation.
According to the report of the Council of Metropolitan Area Leagues of Women Voters, Bennett “aiso invited David
Tatel, a desegregation cost specialist, to speak to the Legislature concerning the state’s obligation to pay
metropolitan desegregation costs. These were among the factors that convinced the Legislature that the state needed
to share the financial burden of desegregation costs.” Council of Metropolitan Area Leagues of Women Voters, 14,
MCouncil of Metropolitan Area Leagues of Women Voters, 14,

15Kevin Duchschere, “Minneapolis Schools Won’t Require Employee Residency,” Star Tribune, December 12,
1994.
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students’ academic problems are, to a significant extent, a result of the racial mix in Minneapolis
schools. According to the League of Women Voters report, he urged education officials to view
these students’ shortcomings as “education deficiencies related to racial isolation in segregated
schools.”1® He suggested that officials “look carefully at the Milliken If decision!” . . . and make
sure there is enough money” for dealing with education deficiencies resulting from “segregated
schools.”18 Significantly, Tatel urged his listeners to “look seriously at metro-wide desegregation,
first voluntary, then mandatory, with technical assistance and funding to help local school districts
accomplish desegregation [italics added).”1?

Rather than basing their advocacy of metro-wide busing on a careful review of the research
literature, participants in the process tended to defend their position with vague, if well-intentioned
rhetoric about preparing students of all races for a “multicultural future.” They did not seem
troubled by the fact that rhetoric of this kind had earlier been used to justify racial busing in
Minneapolis and St. Paul, with disapJ)ointing results, The Minnesota Desegregation Forum’s

“Report to the Minnesota State Board of Education,” dated November 199, contained a typical
exhortation:

Segregated education, de facto or de jure, is inferior preparation for students who
live or who will live in a culturally diverse world. . . . Minnesota schools must be
_committed to learning environments and curricula which overcome racial, ethnic,
* and socioeconomic biases and which value diversity.20

Those who supervised these early and important discussions of metro-wide desegregation
proposed expanding a costly and disruptive policy, without ever seriously addressing the reasons
that race-based busing had failed to achieve its objectives after a 15-year trial in Minneapolis and
St. Paul. Thrcugh all discussions conceming metro-wide desegregation, it appears that no expert
-- either attomey or social scientist -- was invited to present a perspective that differed significantly
from that of metro-wide desegregation advocates.

(3) Setting the stage for the rules

Nevertheless, for several years, talk of metro-wide desegregation remained largely talk.
Responding to demographic realities, the SBE took preliminary steps in 1992 to remove the 15-
percent ceiling from Minn, R, 3535, so that schools with growing minority enrollments could
operate without fear of violating the rule’s racial ceiling. But the SBE backed down after concemns
about litigation arose.

In 1993, a jittery Legislature directed the SBE to convene a Desegregation Roundtable of
approximately S0 members to consider the dilemma at hand.2! Though often portrayed as an
objective and deliberative body, the Roundtable was dorninated -- as earlier groups had been -- by
individuals ardently committed to metro-wide busing.

The Legislature directed the Roundtable to “utilize nationally known legal and research experts to

18Council of Metropolitan Area Leagues of Women Voters, 35.

17Ibid. The report described Mitliken If as the case “which serves as a blueprint for desegregation remedies: the case
also found states responsible for part of desegregation costs.”

181bid.

91bid.

20pbig.

21The Roundtable's official name was the “Roundtable Discussion Group on Desegregation/Integration and Inclusive
Education.”
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the extent possible to assist in the discussions.”?2 According to the Roundtable’s final report,
dated February 1994, “Consultants were employed as determined by the Roundtable participants to
fully address the legislative mandated issues.”>®> However, the Roundtable’s only prominent
social science consultant was Dr. Gary Orfield of the Harvard Project on School Desegregation,
brother of Rep. Myron Orfield, and nationally known as a strong advocate of busing and a
plaintiffs’ expert in school desegregation cases.2¢

On legal issues, the Roundtable’s approach was equally skewed. As already noted, David Tatel of
Hogan & Hartson spoke to the group.2’ The Roundtable also heard from attorney Larry
Leventhal, who had submitted an amicus curiae brief in the Booker case on behalf of Little Earth of

United Tribes, the Minneapolis Public Schools Indian Parent Committee, and the Indian Health
Board.26 _

In effect, the Roundtable sought imput on the rules from an attorney associated with a firm that is
now considering a suit against the State of Minnesota. Apparently, however, the Roundtable did
not seek advice from an attorney who represented the State’s interests, or wamed of the rules’
potentially grave legal consequences for suburban and rural school districts. Because of this less-
than-balanced approach, the SBE unanimously endorsed the Roundtable’s report and draft rules on
February 8, 1994 without the opportunity to hear from experts who could have pointed out their
flaws, or provided access to the full spectrum of research on busing and minority achievement.
Under the circumstances, the SBE was not able to make what many would consider a truly
informed decision.

In May 1994, the Legislature passed enabling legislation that gave the SBE authority to enact new
desegregation rules based on the draft rules it had earlier endorsed. The enabling legislation was
broadly - .ated. It indicated that, “The state board may make rules relating to
desegregation/integration. . . . In adopting a rule related to school desegregation/integration, the
state board shall address the need for equal educational opportunities for all students and racial
balance as defined by the state board.”2? In addition, the Legislature passed bonding authority for
two new metro magnet schools; set up an office to oversee desegregation efforts; and allotted
money for magnet school start-up costs.

While the Legislature authorized the SBE to proceed with rule-making to achieve racial balance, it
did not pass all the legislation necessary to enact the rules in the form the SBE has endorsed.
Specifically, it did not pass legislation allowing the SBE to require that districts closed for open
enrollment purposes be forced to admit minority students from Minneapolis and St. Paul regardless
of space. 1t did not amend current laws to give the SBE authority to reconstitute schools, Nor did
it give the Commissioner of Education authority to assume control of schools that fail to close the
learning gap. Its grant of authority was phrased in vague terms, and it used the term “equal

22Roundtable Discussion Group on Desegregation/Integration and Inclusive Education, “Final Report To State Board
of Education and State Legislature,” Febmary 1994, 3.

Bpid,, 5.

24Gary Orfield provided a “nationwide perspective on desegregation issues.” Ibid.

25Ivid. Edward Cook of the Minnesota Senate Republican Staff sent a letter to Assistant Education Commissioner
Robert Wed), dated December 22, 1994, asking for the names of individuals who “actually drafted, or reviewed, the
rules proposed by the desegregation/integration roundtable in its February 1994 report. . . . More specifically, were
attorneys outside of state government used -- if so, ‘vhich firms or individuals participated?” Wedl's response, dated
January 3, 1995, gave the names of Tatel, Leventhal, Henry Buffalo and Charles Vergoh of the University of
Michigan’s Law and Policy Institute as attorneys “used for advice™ on the Roundtable proposal. When Tatel spoke
to the Roundtable, he addressed “court ordered desegregation issues.” Roundtable Discussion Group Final Report, 5.
26Council of Metropolitan Area Leagues of Women Voters, 11.

271994 Minn, Laws, Ch. 647, Art. 8, Sec. 1.
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educational opportunities” rather than “equal educational outcomes” in the enabling legislation.28 -

As a result, there was some confusion as to how the SBE should proceed with rule-making. At its
November 14, 1994 meeting, the SBE’s Desegregation/Integration and Inclusive Education
Committee agreed to proceed as it wished on matters which the Laglslarure had been vague or
silent.2? In addition, the Committee tentatively agreed to reintroduce, in the 1995 Legislature,
some provisions that had not been a dpproved in 1994, The Committee also reconvened the
Desegregation Roundtable to consider whether the draft rules should be changed in any way
because of the Legislature’s actions.30

On January 10, 1995, the Minnesota Department of Education submitted a “proposed

desegregation/inte S%anon learning policy” to the SBE.31 The MDE advocated unportant changes to
the rules that the SBE had unanimously endorsed in 1994,

The MDE proposal stressed a new goal: “Racial balance will be improved on a voluntary basis
through parent choice.” The MDE endorsed the use of “community learning plans” that would
seek to reduce “the leamning gap between leamers living in high concentrations of poverty, who are
predominantly persons of color, and their peers . ...” Districts with over 50 percent minority
students would be required to have a desegregation plan that would include “options” for parents,
among them both magnet and neighborhood schools. Districts with under 50 percent minority
students, but having one or more schools more than 15 percentage points above the district
minority average, would be required to have “a desegregation plan which identifies how it will
achieve racial balance in the district.” This plan could include a neighborhood school choice, “even
though such a plan resulted in schools being over the 15 percent rule.”3?

The MDE proposal relied heavily on incentives, rather than mandates and penalties, in both its
racial balance and learning gap components. However, it did preserve the reconstitution penalty
set forth in the SBE’s draft rules, while dropping the specific timeline. The MDE suggested that,
“If progress toward closing the learning gap is not achieved over a period of time, the sites which
are not successful will need to be reconstituted.”33

Meanwhile, as the SBE had requested, the Desegregation Roundtable reconvened on December 15,
1994 to consider possible changes to the proposed rules. SBE member Bob Brown told the
Roundtable that “the State Board of Education ha[d] not decided on specifically how to
successfully approach the Legislature.”34

The Roundtable considered several significant changes to the draft rules, such as “mov[ing] away
from requiring every district in the metro area to plan to move students. {ex. Districts at the edge of
the seven counties.).”35 However, “based on clear consensus,” it determined that, “It must be
mandatory that every school district in the seven county metro area participate in addressmg metro
wide desegregation/integration issues and opportunities. . . .” It also recommended that, “All

28robert Wedl and Robert Miller, Memo to the State Board of Education and Commissioner Powell, November 2,
1994,

29gtate Board of Education Full Board Meeting Minutes, November 15, 1994, 5.

30pbig.

3Robert Wedl, “Memo to Georgina Stephens and Members of the State Board of Education,” January 10, 1995.
321bid.

33)big.

34Minnesota Department of Education, Office of Desegregation/Integration, “Summary of Roundtable Discussion
Group,” December 15, 1994, 2,

351bid., 4.

14

-
’

o

BEST COPY AVAILABLE



S

=

metro districts must be required to have plans to close the leaming/performance gap.”36 The
Roundtable advocated retaining the definition of “segregation” set forth in the 1994 rules. In
addition, it recommended reconstitution of schools that fail satisfactorily to close the leaming gap,
“irrespective of bargaining agreements.”37

The SBE’s February 1995 version of the rules represented an attempt to meld elements of both the
MDE’s and the Roundtable’s proposals.

Currently, the rule-making process is in flux. Strong pressure from potential plaintiffs continues.
The Legislature has given the SBE broadly worded enabling authority, but the direction the Board
will finally take is unclear. So far, the SBE’s most significant action on metro-wide desegregation
and related issues is its unanimous and enthusiastic endorsement of the Roundtable’s February
1994 report and proposed rules.38 These rules will set the framework of the debate, and will serve
as the benchmark for future alterations. To understand the context in which change will be
debated, it is necessary to understand the 1994 proposed rules themselves.

(4) The proposed desegregation rule

The Roundtable’s proposed metro-wide desegregation rule requires suburban districts to
“desegregate” schools in the two central cities, either by importing urban minority students, or by
exporting their own students to schools in Minneapolis or St. Paul. The rule’s central feature is the
mandatory racial ceiling and floor it imposes on each metro school district. Technically, every

district, regardless of the racial makeup of the community it serves, must develop a plan to meet its
new quota,

In effect, the proposed rule expands the 15-percent rule to cover all school districts in Hennepin,
Ramsey, Anoka, Carver, Dakota, Scott and Washington counties. Even districts only partially
loczted in one of these counties are covered by the new rule. Instead of defining a segregated
district in terms of the proportion: of minority students at any school relative to the number of
minority students in that district -- as the current rule does -- the proposed rule defines a segregated
district by comparing the district’s minority students to the metro-wide average of minority
students.3? As of 1994, the metro-wide average of minority students was 16 percent.40 Thus,
under current demographic conditions, if a district is to comply with the new rule, it may not have
a minority enrollment greater than 31 percent or less than 10 percent.

36bid., 3.

371bid., 16. All the above recommendations were incorporated in a document entitled Roundtable Discussion Group
Recommendations, “Rules Relating to Equality of Educational Opportunity, and School Desegregation/Integration,
Chapter 3535," December 15, 1994,

38n his transmittal letter to legislative leaders, SBE president John Plocker stated that “The State Board of
Education strongly endorses the approach reflected in the Desegregation/Educational Diversity Roundiable's
recommendations. These proposals present state policymakers . . . an opportunity to provide strong and creative
leadership in addressing one of the critical issues of this decade.” Memo to Senator Pogemiller and Representatives.
Carlson and Vellenga, February 17, 1994,

39«[A] district is considered to be segregated when: 1. a metro area district has a district wide-average that is 15
percent or more over the metro-wide leamners of color percentage; or. 2. a district in the metropolitan area: a} has less
than 10 percent learners of color in the district; or, b} is below 1/2 of the metro-wide learners of color percentage. A
district shall use (a} or (b) whichever is greater.” Roundtable Discussion Group Final Repont, Appendix D, 5. The
1995 rules also categorize a district as segregated when *“any school site in the district , . , varies by more than 15
percent above or below the school district average for the grade levels served by that school site.”

40Conversation with Robert Miller, director, Office of Desegregation/Integration, March 6, 1995, Miller believes
that the metro-area percentage of minority students may have risen to 17 percent, but the Department of Education
report that provides this information had not been published as of the date of our conversation.
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Under the proposed rule, about 41 metro districts would be defined as “segregated.”#!
Minneapolis and St. Paul -- both far above the permissible 31 percent figure -- would be
categorized as “racially isolated.”#? The other 39 districts have under 10 percent minority students.
These include nearly all the second-, third- and fourth-tier suburbs, along with Edina. When the
SBE approved the rules, only nine districts -- Columbia Heights, Bumnsville, West St.
Paul/Mendota Heights/Eagan, Richfield, Bloomington, Brooklyn Center, Osseo, Robbinsdale and
Roseville -- had between 10 percent and 31 percent minority students, and so escaped the
segregated labe].43

The new rule requires both “segregated” and “desegregated” districts to take action to change the
racial composition of Minneapolis and St. Paul schools. “Desegregated” districts -- those with
over 10 percent and undér 31 percent minorities -- must submit a plan setting forth ways in which
they will exchange students with the racially isolated districts of Minneapolis and St. Pau], 44

“Segregated” school systems, however, have a more onerous burden. They must develop a
comprehensive, “measurable and results-oriented” “desegregation/integration” plan detailing how
they will bolster their minority student population with minorities from other school districts. This
plan must spell out how the districts will accomplish a number of other objectives as well, Among
these are: “elimination of inter- and intra-district resegregation patterns such as tracking and
enrollment patterns in courses or programs; anticipated building and remodeling programs or other
sites and programs to be utilized in desegregation/integration efforts; district staffing practices to
retain, recruit and prepare educators and staff of color, district affirmative action plans, and
timelines for the implementation of each of these.”#5 In sum, the plan must include “an array of
options to allow for district flexibility for implementation of a plan which establishes
desegregation/integration within a district.”46

The penalty for failing to produce a desegregation plan acceptable to the Commissioner of
Education, or to raeet the racial quotas or other goals set forth in such a plan, is severe.
“Continued non-compliance” ma" . .sult in reduction of state aids under Minn. Stat. sec. 124.15.47

Obviously, the proposed rule would require a massive migration of students between city and
suburban districts. To comply with it, Minneapolis would have to cut its minority student
population in half, from 61 percent to 31 percent. St. Paul’s minority enrollment would have to

41The seven-county metro area includes S0 school districts. However, since the Office of Desegregation/Integration
is unable to say how many other districts are partially located in the seven-county area, I have not been able to learn
exactly the number of districis that would be affected by the new rule. Conversation with Robert Miller, Director.
Office of Desegregation/Integration, February 14, 1995,
42The 1994 proposed rule also raises the 15-percent rule’s racial ceiling for districts with more than 50 percent
minority students, [t provides that school sites in such districts will be considered “segregated" if they “var[y] by
more than 20 percent above or below the school district average for the grade levels served by that school site.”
Roundtable Discussion Group Final Report, Appendix D, 5. The 1995 proposed rules do not contain this provision.
43Roundtable Discussion Group Final Report, Appendix E. Appendix E contains a list of “metro districts having
less than 10% leamners of color, The enrollment figures used in the report are from 1992-93. As of that school year,
two districts -- St. Anthony and St. Louis Park -- were very close to a minority enrollment of 10 percent. The
Department of Education’s Office of Desegregation/Integration was unable to provide a list of districts that would be
considered desegregated in 1994-95. The nine districts described above as “desegregated” were obtained by comparing
the list in Appendix E with a list of all metro-area school districts, and noting those that were not included in
Appendix E.

Roundtable Discussion Group Final Report, Appsndix D, 9.
#51bid., 8-9.
4Sbid., 8.
4Tibid,, 16. 2
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fall from 52 percent to 31 percent. Thus, Minneapolis would either have to send approximately
12,000 students to suburban districts, or attract thousands of suburban whites to schools within its
borders.48

Suburban schools, on the other hand, would have to vastly increase their minority student
population, or lose large numbers of white students to schools in the cities. According to figures
cited in Appendix E of the Roundtable’s report, Chanhassen, with 3.3 percent minority students,
would have to triple the percentage of minority students in its schools to avoid violating the rule.
Other districts would face similar challenges, among them Eden Prairie, with 5.2 percent minority
students; Anoka-Hennepin, with 5.09 percent; Minnetonka, with 3.25 percent; Inver Grove
Heights, with 5.02 percent; Hastings, with 2.16 percent; Lakeville, with 2.86 percent; Norwood,
with 1.81 percent; and Jordan, with 0.39 percent. Some suburbs, like Jordan and New Prague,
would have to increase their percentage of minority students by a factor of 25 to comply with the
proposed rule’s racial requirements. '

The proposed rule contains a fundamental inconsistency. ‘Though it imposes mandatory racial
quotas on districts as far from the central cities as New Prague and Jordan, it relies on voluntary
transfers by individual students to meet those quotas. The SBE has never indicatad what grounds
it has for believing that thousands of students -- enough to meet hard-and-fast quotus -- will
voluntarily agree to be bused dozens of miles from their homes.

Moreover, the SBE has not revealed how a gigantic busing program like this might get off the
ground, or how state officials might decide which districts have to do what first, given the long
distances thousands of students must travel if racial ceilings and floors are to be met. Urban
school officials, mindful of the growing minority populations in first-tier suburbs, have appeared
to target second-, third- and fourth-tier communities like White Bear Lake, Wayzata, Minnetonka
and Eden Prairie. To this end, legislation introduced in the 1994 session by Sen. Ted Mondale
would have provided for busing students up to 50 miles each day.4?

a. Implications

If the 1994 metro desegregation rule -- or one resembling it -- is approved during the formal rule-
making process, it will lead to a revolution in the way education is provided to the 380,000 public
school students in the seven-county metro area, who comprise nearly half of Minnesota’s school-
age population. Minnesotans are right to question whether the proposed rule will accomplish its
apparent objectives: To boost the academic performance of urban minority students and improve
race relations. They should also question whether the plan the SBE has endorsed is likely to lead
to efficient use of scarce education dollars. Under the proposed rule, “racial balance” -- not cost-
effective use of education funds, teachers’ time and other irnportant resources -- would become the
paramount factor in pupil distribution throughout the 2,800-square-mile metro area.

The proposed rule is likely to promote inefficiencies of many kinds. Obviously, it will create
daunting logistical burdens. Student transfers of the magnitude required to bring over 40 far-flung
districts into compliance with strict racial quotas could be dizzying, especially since racial
breakdowns change week by week as some students drop out and others arrive. (Annual turnover
in the Minneapolis schools’ student population is 30 percent.30) If the plan is truly voluntary,

48Conversation with Lyle Baker, director of Policy and Services, Minneapolis School District, February 9, 1995,
49S.F. No. 2646, Art. S, sec. 4, subd. 9a (b) (1994).

50pebra O'Connor, “Metropolitan Desegregation Plan Seeks to Bridge the ‘Learning Gap®,” Pioneer Press, April 10,
1994. The logistical problems racial requirements can cause are illustrated by the case of East Hartford, Connecticul.
whose schools must comply with a state racial balance law. A recent New York Times article describes what
happened when “East Hartford fell out of compliance when one minority pupil transferred from his neighborhood
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buses carrying very small numbers of students -- perhaps even taxicabs -- would travel between
Minneapclis and outlying suburbs like Lakeville. Associated transportation and administrative
record-keeping would be immensely costly and complex. Moreover, the complexity of overseeing
this process could be compounded if districts which may already be violating the 15-percent rule --
like Osseo and Robbinsdale, along with Willmar and Rochester -- are required to impose intra-
district busing.3!

The proposed rule could also result in extremely inefficient use of classroom space and teacher
time. Under the open enrollment law, districts need only take transfer students if they can
accommodate them in the space available. However, if the SBE should persuade the Legislature to
change the law during its 1995 session, rapidly growing communities like Apple Valley and Eden
Prairie will have to accept minority transfer students from Minneapolis and St. Paul regardless of
whether they have the classroom space or staff necessary to accommodate them. Given that
Minneapolis and St. Paul must essentially halve their minority student populations to comply with
the proposed rule, this could mean a significant emptying of Minneapolis and St. Paul schools --
with correspondingly inefficient use of teachers’ time and classroom space there -- and a large

‘expansion in already overcrowded suburban schools.52

The SBE's proposed rule requires the Commissioner to pass on all plans for school remodeling
and construction, approving only those designed to give maximum weight to facilitating
desegregation.33 This policy seers certain to promote inefficiency. Rather than placing schools
where they can best accommodate district growth, it will encourage placing them closest to a
district’s border with Minneapolis or St Paul. If proximity to a central city is the paramount factor
in new school construction and remodeling in districts like Belle Plaine, Mahtomedi and Waconia,
students who reside there will probably face longer bus rides than would otherwise be necessary.

Unfortunately, the SBE does not appear to have thought through its ambitious plan, which raises
many pressing questions. For example, no one seems to have calculated the total number of
students who will have to move if all metro districts are to meet their new racial quotas.>
Likewise, as will be seen, some research suggests that if desegregation is to have any effect on
minority achievement, busing must begin when children are in kindergarten or first grade, Has the
SBE considered the effect of busing very young children up to 50 miles a day? The proposed rule
makes no exceptions in its racial requirements for elementary schools. It defines all schools as
segregated if they do not have enough minority children in every grade, including kindergarten.

b. Rationale for the new rules
Outside the context of a court action, few cities have chosen to adopt a comprehensive race-based

busing program. Such programs are costly and undermine neighborhood cohesion, and
proponents often have difficulty substantiating claims that they will produce significant benefits.

school 1o a magnet school right next door, leaving his original school with one white pupil too many.” George
Judson, “West Hattford Tries to Cope as Schools Face Integration,” New York Times, January 23, 1995.
51Data provided by Robert Miller, director, Office of Desegregation/Integration, “1993-94 Minority Enrollment
Comparison by Schools Within District.”
52The proposed 1995 rules retain the 1994 rules’ requirement that suburban schools closed for open enroliment
gurposes take urban minority transfer students.

3This rule is already on the books as Minn. R. 3535.1100. Though vaguely worded, in the context of the current
rules it requires only that intra-districr racial and socioeconomic balance be taken into consideration, However, if the
proposed rules are adopted they will change the context of this rule, which will then require that inter-district racial
and socioeconomic balance be taken into account when a school is remodeled or a new school is built.
S54Conversation with Robert Miller, Director of Office of Desegregation/Integration, February 14, 1995. Mr. Miller
indicated that this calculation had not been performed.
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Consequently, supporters of metro-wide desegregation in this instance confront a difficult
challenge. They cannot rely on court action -- no suit has been filed. To obtain a metro-wide
busing plan, they must convince the Legislature and SBE that such a plan is advisable, even
imperative. Their challenge is compounded by that fact that no court has ever ordered, nor any city
voluntarily adopted, a metro-wide plan of the scope the new Minnesota rule envisions. In
addition, they must overcome legislators’ objections that 20 years of race-based busing have failed
to improve minority achievement and race relations in Minneapolis and St. Paul.

In response to these challenges, rule advocates have used a three-pronged strategy with the SBE
and the Legislature. First, they have framed the plan as mandatory for school districts, but
completely voluntary for individual students. That is, they have insisted that, though racial quotas
for all metro districts are mandatory, individual students’ participation in the desegregation plan
will be strictly voluntary. This tactic has the effect of defusing organized opposition, and making it
easier to gain the support of suburban school superintendents, while painting critics as mere

bigots. Whether a plan imposing mandatory racial quotas can long remain voluntary for individual
students wil} be considered later in this paper.

Second, and more tellingly, supporters of the rules have taken the position that Minnesota has a
legal obligation to enact a metro-wide desegregation plan. Some have claimed that if the SBE does
not enact such a plan, and if the Legislature does not adequately fund it, a court is likely to impose
a far more coercive and costly desegregation scheme. If the Legislature and SBE choose to enact
metro-wide busing, they suggest, the state will be able to maintain more flexibility and control over
desegregation than a court order would permit.

Finally, despite the disappointing experience of Minneapolis and St. Paul, rule supporters argue
that race-based busing will improve both minority academic performance and “multicultural”
understanding. Generally, they claim that race-based busing has fallen short on these objectives in
Minneapolis and St. Paul because measures to boost achievement have been inadequately
incorporated or funded, because “systemic” racism is pervasive, and/or because a “concentration of
poverty” has thwarted efforts to help minority students.

Each of these arguments will be considered below.

1950
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CHAPTER 111
Is There a Legal Obligation to Adopt a Metro Desegregation Plan?

(1) The Desegregation Roundtable’s claim

The policy statement of the Desegregation Roundtable’s draft rules sets forth the argurnent that
Minnesota has a legal duty to ensure racial balance in metro-area schools.! The statement suggests
that this duty arises from two sources. First {s the 1954 landmark Supreme Court case of Brown
v. Board of Education.? The statement claims that when a central city’s schools become heavily

minority, Brown requires adoption of a racial balance policy incorporating white suburban
students.

The statement’s second argument rests on the 1972 Booker case, which found that Minneapolis
schools were illegally segregated. The statement suggests that when the Booker judge released the
Minneapolis district from court supervision in 1983, the SBE “assumed the legal responsibility to
eliminate racial segregation” in the Minneapolis school district. Since urban demographics now
prevent the SBE from achieving racial balance in city schools, the claim goes, the SBE has an
obligation to use white suburban students to “desegregate™ city schools.

Both arguments, as will be seen, are fallacious.

Interestingly, school administrators and the Twin Cities press seem to have accepted the
Roundtable’s claims about Minnesota’s legal obligation to “desegregate” without verifying their
accuracy. Typical is a February 1994 Star Tribune editorial, which repeats these claims
uncriticaily. After endorsing the proposed rules, the editorial continues: “[T}he Legislature must
deliver, b providing dollars to make the plan work and enforcement to ensure all metro school
districts take it seriously. . . . If results are not forthcoming by [1995], the courts will certainly
intervene, and Minnesotans will rue the day legislators didn’t pony up to close the education gap
that so affects the future of the state.”™

Likewise, suburban school officials seem not to have questioned the Roundtable’s legal claims.
For example, Dennis Laingen, director of curriculum and instruction for the Richfield schools, told
the Edina Sun-Current, “The courts will order something, so it makes sense for the state to be
proactive and do it on a voluntary basis.”® Likewise, Doug Otto, superintendent of the Anoka-
Hennepin schools, told the Pioneer Press that, “It’s much better to reSolve the issue before it gets

1The SBE has made the legal argument a centerpiece of its endorsement of the proposed rules. In forwarding the
rules and the Roundtable report to the Legislature after unanimously endorsing them, the Board stated:

“1t is not too late for Minnesota to avoid the pitfalls which are currently facing school districts in cities such as
Detroit, Newark, Milwaukee, St. Louis and others which are racially segregated ., .. Situations such as these
have required significant intervention, frequently court ordered, to address the problem of segregation. The
educational community loses control of its schools to the courts. Now is the time for state policymakers to
provide strong and proactive leadership. The window of opportunity to do so is closing quickly -- if nothing is
done, we face a very serious threat of major litigation, which may result in costly and prescriptive solutions
ordered by the courts.”

Letter from SBE President John Plocker to Senator Pogemiller, Representative Carlson and Representative
Vellenga, February 17, 1994.

234'7 U.S. 483 (1954).
3“Descgregation: New Rule Necds Force, and Dollars. of Law,” Star Tribune, February 5, 1994,
41isa Harden, “Plan to Integrate Suburban Schools Gets Green Light," Sun-Current (Edina), February 16, 1994,
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to court. Then you lose the flexibility to sit down and resolve problems together.”s

When questioned, however, school officials generally acknowledge that they have no independent
basis for their assumptions about what the law requires. Generally, they say they are merely
taking on faith what they have heard from the Roundtable or other sources. When I asked one
school official for legal precedent to support assertions he had made to a reporter, he seemed
uncertain what to say. “I never stopped to think about it,” he replied after a silence. “I’ve heard it
for 20 years. I just assumed it’s true.”

a. The Brown argument

The touchstone of federal law on racial segre gation is the requirement of discriminatory intent. To
hold a school district liable for illegal segregction, a court must find that racial separation in the
schools is the result of deliberate, intentional government action, constituting discrimination, in
violation of the equal protection clause of the Constitution, on the basis of race. Mere racial
imbalance in the schools has never been seen as justifying a finding of illegal segregation -- the
requisite factor is proof of illegal government action intended to separate the races. Without proof
of a constitutional violation by a government body, a court can have no authority to impose a
remedy.”

The Desegregation Roundtable’s claim that Brown v. Board of Education requires Minnesota to
adopt a metro-wide desegregation plan is disingenuous. The Roundtable’s report does not claim
that the State of Minnesota or individual schoo! districts have intentionally discriminated against
minority students. Rather, the policy statement in the Roundtable’s draft rules implies that
Minneapolis and St. Paul schools are illegally segregated -- a situation requiring a legal remedy --
merely because their student bodies are increasingly composed of minority students.

The policy statement opens with a reference to Brown: “The State Board of Education reaffirms
the holding of the United States Supreme Court in Brown v. Board of Education that racially
segregated schools are inherently unequal. Racial segregation in schools prevents equal
educational opportunity and leads to segregation in the broader society.”® The Roundtable’s claim
is that, according to Brown, Twin Cities area schools are “separate and unequal” -- and thus in
violation of the law - because most minority pupils reside in the central cities of Minneapolis and
St. Paul and attend school there, while metro-area suburban schools (especially outer-ring
suburbs) remain largely white.

In essence, the Roundtable is making a startling claim. After 20 years of race-based busing in
Minneapolis and St. Paul, Twin Cities schools remain the equivalent of the pre-Brown Topeka

5Nancy Livingston, “Integration Plan Requires Suburban Aid,” Pioneer Press, January 12, 1994.

6As the Supreme Court noted in Freeman v. Pitts, Brown prohibited “[s]egregation with the sanction of law. . . .”
112 S.Ct. 1430, 1443 (1992). “Racial balance is not to be achieved for its own sake. It is to be pursued when
racial imbalance has been caused by a conslitutional violation.” 112 8.Ct. at 1447, See United States v. Yonkers
Board of Education: “The mere existence of de facto segregation does not create an obligation on the part of a school
board to alleviate or rectify such segregation.” 624 F. Supp. 1276, 1378 (S.D.N.Y. 1985).

"in Board of Education of Oklahoma City v. Dowell, 498 U.S. 237, 111 S.Ct. 630, 637 (1991), the Court stated
that “The legal justification for displacement of local authority by an injunctive decree in a school desegregation case
is a violation of the Constitution by the local authorities.” The Court declared, “[Flederal-court decrees exceed
appropriate limits if they are aimed a1 eliminating a condition that does not violate the Constitution or does not flow
from such a violation. . . .” Tbid. In Pitts, the Court restated this fundamental tenet of school desegregation case
law: “A remedy is justifiable only insofar as it advances the ultimate objective of alleviating the initial
constitutional violation.” 112 S.Ct. at 1445,

8Roundtable Tiscussion Group Final Report, Appendix D, 1.
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schools, in which children of different races were segregated by law. Reynaud Harp, former
president of the Minneapolis NAACP, has declared this explicitly: “The Twin Cities are still
operating under a principle of ‘sepatate but equal’ not very different from one struck down by
Brown . . . with inner cities becoming more heavily weighted with minorities and suburbs
maintaining their lily white characfer.”®

According to the draft rules, then, Brown imposes an obligation on the SBE “to ensure
desegregated/integrated schools in Minnesota,”!9 The Roundtable, however, conveniently
overlooks the fact that the Brown Court did not find Topeka’s schools “separate and unequal”
because there were more black than white children in those schools. The Court ruled Topeka
schools illegally segregated because the city’s school board had taken intentional, discriminatory
action to separate children on the basis of race in violation of the Fourteenth Amendment of the
Constitution, which requires equal protection of the law for all races.!!

When it unanimously endorsed the Desegregation Roundtable’s report and draft rules, the SBE
implicitly endorsed its characterization of Brown. Yet the SBE had access to other sources that
should have made the Roundtable’s mistaken interpretation clear. For example, a House Research
Department memo of the time stated the law accurately: “Unless racially segregated schools result
from intentional official government action, there is no legal basis for requiring desegregation of a
school system.”12 Even the League of Women Voters -- which has strongly supported metro-wide
busing for years -- acknowledged the requirement of intentional discrimination in its monograph on
the subject: “The Supreme Court considers the operation of racially segregated schools
unconstitutional only if the segregation is a result of intentional official government action.”13

The Roundtable relied on sleight of hand to invoke Brown in support of its pro-busing position.
Though claiming merely to be applying Brown, the Roundtable in fact redefined “segregation” in a
way that profoundly altered the term’s accepted legal meaning. By redefining “segregation” as “the
intentional or unintentional separation of leamners of color within a school district or within a school
building,”14 the Roundtable removed Brown’s central requirement of intentional, discriminatory

government action, and expanded the term so as to prohibit any racial imbalance, regardless of its
cause.

Under the Roundtable’s new definition, nearly every school in the metro area -- including urban
schools that meet the 15-percent rule’s racial balance requirements, and magnet schools created
specifically to promote desegregation -- would qualify as impermissibly “segregated.” For the
rules diverge from Brown in another way; they prohibit racial “separation” even within a racially
balanced “school building.”!> They also prohibit “resegregation,” defined as “intentional or
unintentional separation of or discrimination against learners of color or staff of color within a
desegregated building or school district 16 [emphasis added).

91 _aurie Blake, “In Twin Cities Area, Both Desegregation, Debate Over Technique Continue,” Star Tribune, May 17,
1994.

10Roundtable Discussion Group Final Report, Appendix D, 1.

115ee Milliken v. Bradley, 418 U.S. 717, 737 (1974): “The target of the Brown holding was clear and forthright:
the elimination of state mandated or deliberately maintained dual school systems with certain schools for Negro
pupils and others for white pupils.”

12 jsa Larson, “School Desegregation,” House Research Information Brief, Minnesota House of Representatives,
February 1994, 5.

13Council of Metropolitan Area Leagues of Women Voters. 36.
14R¢, indiable Discussion Group Final Report, Appendix D. 5.
151hid.

161pid.
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The draft rules do not define the crucial concepts of racial “separation” or “discrimination,™ as used
in these provisions. But their learning pap mandates require schools to attain racial “parity™ in
remedial and honors classes, as well as disciplinary measures. Moreover, Hogan & Hartson, the
Minneapolis district’s legal counsel, advises clients from segregated schools to scrutinize racial
balance in nearly every school-related activity -- from foreign language clubs and honor societies,
to musical groups like orchestras and bands, to tennis and basketball teams.!? Given the tendency
of some urban education officials and commissions to blame “embedded” or “systemic™ racism for
racial differentials, metro-area schools are likely to find themselves accused of “segregation” and
“discrimination” very frequently, if the draft rules are adopted.

In the debate over metro-wide racial busing, whoever gets to define “segregation” is likely to
prevail. Once a school is labeled “segregated,” it seems logical to insist that it be “desegregated;”
to argue otherwise seems immoral. (Clearly, no one likes to be put in the position of defending
“sepregated” schools.) Advocates of the new rules invoke Brown in defense of their definition of
“segregation” because Brown is a landmark case, with the advantage of both wide public
recognition and great moral weight. By radically redefining “segregation,” while claiming merely
to be applying settled law, rule advocates create an impression in the public mind that Minnesota
has a legal duty to ensure “racial balance” in its schools. Unfortunately, few Minnesotans --
whether legislators, educators or ordinary citizens -- are in a position to evaluate the accuracy of the
Roundtable’s characterization of the Brown holding.

In the battle for public opinion, Brown is a powerful weapon. Its power is indicated by its
plasticity -- Brown is frequently invoked to justify completely inconsistent positions. Thus, in the
same Star Tribune article in which Reynaud Harp characterized Brown as requiring metro-wide
busing, another black leader insisted just as vehemently that Brown justifies the operation of all-
black schools.!8

The second legal argument raised in the Roundtable’s policy statement is related to its misguided
appeal to Brown. Both arguments rely on the misconception that, even though no constitutional
violation has occurred, “racial imbalance” alone is sufficient to trigger a tegal obligation to
“desegregate” schools,

The Roundtable clajims that demographic changes over the last decade impose a duty on the SBE to
ensure racial balance in city schools by busing students of different races across city-suburb lines.
According to the policy statement, “Since [1983], housing and migration patterns in the state’s
metropolitan areas have rendered effective desegregation impossible within the boundaries of
individual school districts. The State Board thus recognizes and declares that the responsibility to
desegregate schools within each of the state's metropolitan areas is shared by the State Board and
all school districts in each metro area.”!?

It is important to understand the misleading implication here. Obviously, the State Board may
choose 1o enact a rule imposing “responsibility to desegregate™ metro schools on “all school
districts in each metro area.” But it cannot claim that it has a legal obligation to do so. The racial
composition of Minneapolis and St. Paul schools has changed in recent years, in part because of

1“Unitary Status Hypothetical,” undated, distributed at a Desegregation and Funding Workshop conducted by Hogan
& Hartson, March 11-12, 1994 in Washingion, D.C. This hypothetical examines the racial balance question from
the perspective of districts seeking felease from court order, i.e., a declaration of unitary status.

18The article quotes Ella Mahmoud, founder of the Seed Academy and Harvest Preparatory School in Minneapotis,
which is 98 percent black: “* T don't think that our objective is to be desegregated. Our objective is to make sure
that the child feels good about who they are. .. ." It is in the spirit of the Brown decision to 'accept these children
for who thev are,” (Mahmoud) said.” Laurie Blake, “In Twir Cities Area, Both Desegregation, Debate Over
Technique Conlinue,” Star Tribune, May 17, 1994.

19Roundtable Discussion Group Final Report, Appendix D, 2.
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“white flight” from the central cities to avoid mandatory busing. However, federal law clearly
holds that, unless changes in racial demographics are caused to a significant extent by intentional
governmental discrimination, there is no affirmative duty to ensure racial balance in schools.

b. Dowell and Pitts

Two recent Supreme Court cases are of direct importance here. In both cases -- Board of
Education of Okiahoma City v. Dowell,20 decided in 1991, and Freeman v. Pitts 2! decided in

1992 -- the Supreme Court considered the extent of districts’ obligations to ensure contmued racial
balance in their schools once a court order has been lifted.

In Dowell, the Court held that a school district that has been under court order to desegregate does
not have a perpetual duty to maintain “racial balance” in its schools. Once the district has shown
good faith compliance with the court order, and has eliminated vestiges of the original
discrimination to the extent “practicable,” it must be released from the order and granted “unitary
status”; i.e., a finding that it no longer operates a racially discriminatory “dual” school system. A
desegregation decree cannot be imposed on a school district for the “indefinite future,” regardless
of demographic changes that might take place within a district’s boundaries.2

Dowell made clear that, once a district obtains unitary status, it has no obligation to continue
mandatory busing or a racial balance plan. It may even return to geographic or neighborhood
attendance zones for its schools. so long as this change is motivated by legitimate educational
concerns, rather than a discriminatory iatent to separate racial groups.2?

In Freeman v. Pitts, which involved the schools of DeKalb County, Georgia, the Supreme Court
answered a question it had not directly addressed in Dowell. DeKalb's schools had been 5 percent
black in 1969, when the district implemented a court-ordered desegregation plan. Seventeen years
later, when DeKalb filed a motion for unitary status, the county’s enrollment had become almost
50 percent black. The appellate court held that until DeKalb had complied with all aspects of the
court order (including faculty and principal assignment), it must ensure racial balance in its schools
-- using mandatory racial busing, if necessary -- even though current imbalances resulted from
demographic changes that had occurred after compliance with the 1969 court order.

Overruling the appellate court, the Supreme Court held that a school district is not responsible for
remedying racial imbalance that develops after it has complied with its original court order, so long
as this imbalance is a result of purely demographic factors, rather than intentional government
discrimination. The Court declared: “Once the racial imbalance due to the de jure violation has

20498 U.S. 237, 111 S.Ct. 630 (1991).

21502 U S. --, 112 S.Ct. 1430 (1992).

22111 S, Ct. at 637-38,

23111 S.C1. at 637. Dowell concerned the public schools of Oklahoma City. The district court had found that the
Oklahoma City School Board had complied with an earlier desegregation order. Facing demographic changes that led
1o greater burdens on young black children, the Board wished to adopt a neighborhood school plan. Respondents
filed a motion to reopen the case, contending that the school district had not achieved unitary status and that the new
plan amounted to a return to segregated status. Noting that federal supervision of local school systems is iritended as
a temporary measure, the Supreme Court remanded the case for a decision as to whether the School Board had made a
sufficient showing of constitutional compliance to allow dissolution of the injunction. Should the district court find
that the Board had complied in “good faith™ with the desegregation decree, and that “vestiges of past discrimination
had been eliminated to the extent practicable,” the neighborhood plan would be constitutional. 111 5.Ct. at 638.
See also, David J. Armor. Forced Justice: School Desegregation and the Law (Oxford University Press, 1995)
(forthcoming). “The Harm and Benefit Thesis,” ch. 3. References ta Forced Justice will be 10 chapters, rather than
page numbers, since the book is nol yet in print.
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been remedied, the school district is under no duty to remedy imbalance that is caused by
demographic factors,” including “resegregation” due to white flight.24 The Court noted that
changes in residential patterns may occur for many reasons, and emphasized the important role of
personal preferences and private choices that have no “constitutional implications.”?3

Pitts’ import for the Minneapolis situation is clear. The Booker court released Minneapolis from
court supervision, finding good faith compliance, though the district never sought a formal
declaration of unitary status. Subsequent demographic change in Minneapolis has no
“constitutional implications,” and does not require continuing plans to ensure racial balance in the
district’s schools, unless such change has been caused, in significant part, by illegal and
discriminatory government action intended to separate the races. Both Dowell and Pitts indicate
that Minneapolis may return to a policy of neighborhood schools -- even though this increases
racial imbalance -- so long as educational objectives are the prime motivation.

To sum up, the Roundtable’s claim that Minnesota has an affirmative legal obligation to ensure
“racial balance” between city and suburban schools is wrong. Minnesota schools are not illegally
“segregated” according to Brown, nor do the Minneapolis schools have a duty, under federal law,
to maintain racial balance in perpetuity. (Of course, neither St. Paul nor any other metro school
district -- besides Minneapolis -- has ever been under court order to remedy segregation.) If the
Roundtable offered convincing evidence that unconstitutional government action has significantly
promoted “resegregation” in Minneapolis since 1983, matters might be different. But the
Roundtable neither offers, nor alludes to, any such evidence26

(2) The federal threshold for inter-district busing

The Roundtable’s failure to grasp the pivotal role of intentional, discriminatory government action
in federal desegregation law explains its misunderstanding of both the Brown holding, and the
implications of recent demographic changes for urban schools. This blind spot leads the
Roundtable to make an additional, related mistake. The policy statement of the draft rules implies
that, once a central city’s schools become heavily minority, courts will automatically look to largely
white suburban schools to ensure metro-wide racial balance. In fact, courts will not order inter-
district desegregation -- even when city schools are almost entirely minority -- unless suburban
school districts themselves are proven guilty of illegal discrimination.

Long-standing federal case law raises a further obstacle in the path of those conternplating court
action to win a metro-wide “desegregation” plan. Courts will not order a metro-wide plan merely
because plaintiffs prove a constitutional violation on the part of one or more suburban districts.
Since its 1971 decision in Swann v. Charlotte-Mecklenberg Board of Education,?” the Supreme
Court has insisted that the scope of a desegregation remedy be consistent with the nature of the
constitutional violation.28

Thus, even if plaintiffs suing Minnesota could prove that one or more metro school districts had
acted with illegal discriminatory intent, or that the state itself had done so, a federal court would not

24112 S.Ct. at 1447-48.

251bid. at 1448.

265ame rule advocates assert that the concentration of public housing and homeless shelters in Minneapolis has
illegally contributed to racial “segregation™ in the Minneapolis school district. The role of housing discrimination
claims in school desegregation cases is considered elsewhere in this paper,

27302 U.S. 1 (1971).

28402 U.S. at 16.

BEST COPY AVAILABLI



order comprehensive metro-wide busing. Rather, it would fashion a remedy consistent with the
scope of the violation; i.e., it would order remedial action only in the affected districts. Given this

restriction, plaintiffs would find it almost impossible to win the kind of comprehensive busing plan
that the new rules impose.

a. Milliker v, Bradley

The law of the land on interdistrict desepregation is the 1974 Supreme Court case of Milliken v.
Bradiey.?® Because the circumstances of Milliken closely resemble those in the Twin Cities, the
case makes clear just how high a hurdle plaintiffs in a Minnesota suit would face in federal court.

Like potential Minnesota plaintiffs, the Milliken plaintiffs argued that Detroit, whose school district
was 64 percent black at the time, could not effectively desegregate its schools unless the court
ordered 53 suburban school districts to participate in a metro-wide busing plan. The Court noted
that the case raised, for the first time, “the fundamental question . . . as to the circumstances in
which a feoderal court may order desegregation relief that embraces more than a single school
district.”3

The Court held that -- whatever the racial imbalance in central city schools -- metro-wide

desegregation plans are justified only if suburbar. :i;stricts, or the state, have acted in racially
discriminatory ways themselves:

Before the boundaries of separate and autonomous school districts may be set aside
by . ..imposing a cross-district remedy, it must first be shown that there was a
constitutional violation within one district that produces a significant segregative
effect in another district. Specifically, it must be shown that racially discriminatory
acts of the state or local school districts, or of a single school district have been a
substantial cause of interdistrict segregation. Thus an interdistrict remedy might be
in order where the racially discriminatory acts of one or more school districts
caused racial segregation in an adjacent district, or where district lines have been
deliberately drawn on the basis of race.3!

The Court ruled that, absent a showing of such violations, an inter-district desegregation order is
“a wholly impermissible remedy.”3*

Explaining its holding, the Milliken Court stressed the central importance of local district
autonomy, and emphasized the tremendous logistical problems that large-scale inter-district busing
generates. In addition, it reaffirmed Swann’s holding that “the scope of the temedy is determined
by the nature and extent of the constitutional violation.”33 In the event a violation is proven, said
the Court, an inter-district remedy is appropriate only insofar as it “eliminate{s] the interdistrict
segregation directly caused by the constitutional violation [emphasis added].”3

29418 U.S. 717, 94 5.Ct. 3112 (1974).
30418 U.S. at 741.

311bid. at 745.

Ribid.

Bbid. at 744.

34418 U.S. at 745.
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b. Post-Milliken case law

Today, most Jarge urban school districts in the United States are heavily minority. Yet in the last
20 years, federal courts have ordered comprehensive metro-wide desegregation in only two cities,
Indianapolis and Wilmington, Delaware 35

In both Wilmington and Indianapolis, courts ruled that the Milliken requirement had been met.
Plaintiffs were able to show discriminatory state actions that had caused significant inter-district
segregation. In both cities, when metropolitan boundaries had been expanded or consolidated,
heavily black school districts had been intentionally left out. In the case of Wilmington, the court
found that the state legislature had impermissibly excluded Wilmington from a statute authorizing
the Delaware Board of Education to consolidate school distticts without voter approval. ¢ Where
Indianapolis was concemed, the court found that the Indiana Legislature had wrongly excluded the
city’s school system from a reorganization plan that extended city boundaries to include
surrounding areas of the county for all purposes but education.3?

Only in Wilmington did the court order a comprehensive, two-way mandatory busing plan to attain
racial balance in all metro schools. The court dissolved city and suburban districts, and replaced
them with one large school district.?® In Indianapolis, the court left boundary lines intact, and
approved a one-way busing plan that enabled black students to attend predominantly white
suburban schools.

Though court-ordered metro-wide desegregation plans are rare, plaintiffs have often sought them.
Since Milliken, plaintiffs have requested metro-wide remedies in lawsuits involving the cities and
suburbs of Atlanta,3® Kansas City,%0 Milwaukee, Cincinnati and Goldsboro, NC.4! In most of
these cases, plaintiffs attempted to prove that the state and/or local school districts had committed
illegal discrimination by contributing to housing segregation between city and suburbs,*2 a claim
plaintiffs are likely to make in Minnesota.

In the Atlanta, Kansas City, and Goldsboro cases, courts rejected plaintiffs’ claims that inter-
district constitutional violations had occurred. In all three cases, the courts did find constitutional
violations affecting city schools, but confined desegregation remedies to those schools alone. In
both the Milwaukee and Cincinnati cases, suburban school districts agreed to out-of-court
settlements involving voluntary inter-district plans, whereby black students could voluntarily
transfer to suburban school districts up to a specified percentage.*3 In St. Louis, the district settled
out of.court to forestall a potential court order, and agreed to a voluntary plan that permitted. black
students to attend schools in the suburbs, and white students to choose city schools.

Of all these metro cases, the Supreme Court reviewed only the Atlanta case. Lower court decisions

3SForced Justice, “Desegregation Policy and the Law,” ch. 2.

36Evans v. Buchanan, 393 F. Supp. 428, 438 (D. Del. 1975). The court did not find that the legislature had
intentionally discriminated. Rather, it held that the 1975 exclusion was unconstitutional because it interfered with
the State Board’s ability 10 eliminate the vestiges of de jure segregation that the count had already found in the
Wilmington school district.

3 United States v. Bd. of School Comm’rs of Indianapolis, 456 F. Supp. 183 (S.1. Ind. 1978), aff’d in relevant
part, 637 F.2d 1101 (7th Cir. 1980).

38This one large district has since been rearganized into four separate districts, each containing a part of the city.
394rmour v. Nix, No. 16708 (N.D. Geo. 1979).

40 enkins By Agvei v. State of Mo.. 807 F.2d 657 (8th Cir. 1986).

4 Goldsboro City Bd. of Ed. v. Wayne Co. Bd. of Ed.. 745 F.2d 324 (4th Cir. 1984).

4§F0reed Jusrice, “Desegregation Policy and the Law." ch. 2,

431bid.
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in the other cases tended to reinforce the principles of Milliken, particularly the requirement that
remedies must be tailored to specific constitutional violations.#4

The way in which this principle was applied in a case involving the schools of the Little Rock
metro area is particularly instructive. Plaintiffs in that case requested consolidation of several
school districts, but the appellate court found such a remedy 1o exceed the scope of the violation
that had been established. The court merely ordered that the boundaries of the suburban district
that had committed the violation be adjusted in relation to the Little Rock school district, and
approved a program of voluntary inter-district transfers.4

(3) Attempts to get throngh Milliken's “loophole”

Milliken presents a serious obstacle to potential plaintiffs in a case against the State of Minnesota.
To win a metro-wide desegregation order, they would have to prove that “racially discriminatory
acts of the state or local school districts . . . have been a substantial cause of interdistrict
segregation.”® If Minnesota plaintiffs bring suit in federal court, they could try to make such a
case by relying on any of three kinds of claims: boundary claims, “learning gap” disparities, and
housing patterns.

a. Boundary claims

In Wilmington and Indianapolis, plaintiffs prevailed because they were able to show that
metropolitan boundaries had been discriminatorily changed in 2 way that excluded largely black
school districts. In the Twin Cities, however, most school district boundaries were drawn many
years ago, when the area’s minority population was very small. (As recently as 1963, Minneapolis
schools were only 6 percent minority.) Plaintiffs would find it very difficult to convince a federal
court that these boundaries were drawn with a racially discriminatory purpose in mind.

Plaintiffs might allege that a previous school district consolidation involving Golden Valley and
Hopkins had unlawfully contributed to racial separation.*’ In 1980, these districts consolidated
because of Golden Valley’s small size and financial situation. Previously, there had been limited
discussjons between Minneapolis and Golden Valley about student exchanges of several kinds,
though these never materialized.

Today, some potential plaintiffs suggest that Minneapolis should have been included in the Golden
Valley/Hopkins consolidation for desegregation purposes. While events are difficult to
reconstruct, Minneapolis officials do not appear to have requested consolidation at the time. Even
if they had, there would have been no legal obligation on the part of the Commissioner of
Education to approve such a consolidation.48 But in the highly unlikely event that a court
determined that the circumstances of the Golden Valley/Hopkins consolidation amounted to

441bid.

451 ittle Rock School District v. Pulaski County Special School District, No 1, 778 F.2d 404, 434-36 (8th Cir.
1985).

46418 U.S. at 719.

47Somewhat similar claims regarding other districts have also been made, but the Golden Valley-Hopkins
consolidation is mentioned most often.

48Some potential plaintiffs suggest that Minn. R. 3535.1100, in effect at the time, required the Commissioner 1o
approve only consolidations that furthered metro desegregation. However, 3535.1100 pertains not to consolidations,
but to “selection of sites for new schools™ and “plans for addition to existing building[s].” Moreover. though
vaguely worded. it mus! be interpreted in light of its context as part of a rule dealing only with intra-district
desegregation.
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intentional government discrimination, it would fashion a remedy affecting only the districts
involved. -

b. The learning gap as a “vestige”

The Supreme Court requires a school district operating under a desegregation order to eradicate
“vestiges” of former illegal segregation “as far as practicablie” before it can be declared unitary and
released from its court order. In recent years, some plaintiffs have attempted to block a finding of
unitary status by portraying racial differences in academic performance, or dropout and discipline
rates, as “vestiges” of past segregation. They claim that racial differences are caused by former
segregation, rather than by other factors, such as socioeconomic differences. Even if a district has
attained perfect racial balance, these plaintiffs argue that court supervision should continue uni] all
“vestiges” are eliminated; i.e., until racial outcomes are equivalent.

Federal courts have gex -rally rejected this position.4® However, in January 1995, the Supreme
Court heard arguments in Missouri v. Jenkins, a case which squarely raises the issue. InJenkins.
the State of Missouri petitioned for unitary status for the Kansas City schools, where a court-
ordered desegregation plan costing well over $1 billion has operated for eight years. The Eighth
Circuit Court of Appeals rejected Missouri’s bid, ruling that minority students’ failure to reach
national norms on standardized tests is a “vestige” of former segregation.30 In response, Missouri
has argued that low student achievement is caused by many factors beyond the schools’ control.
for which the district cannot be held responsible, and that the Eighth Circuit’s ruling went far
beyond the constitutional requirement of equal protection to impose an “outcome-based standard
wholly foreign to traditional equal protection analysis.”! s

Hogan & Hartson represents the Kansas City School Board in its suit against the State of
Missouri.’2 Hogan & Hartson also represents the Minneapolis School Board. However,
Minneapolis is likely to raise the learning gap in a state court action, rather than a federal court
action, as will be explained later in this paper. In a federal context, other potential plaintiffs could
attempt to reopen the Booker case, characterizing the district’s current learning gap as a vestige of
former segregation,? and claiming that further relief is warranted. Such a claim would be unlikelv
to succeed, given the 1983 Booker order’s dissolution of the injunction, and the district’: careful
compliance with the original order’s requirements.

The Supreme Court’s decision in Jenkins will probably be released before the desegregation rule-
making process is complete in Minnesota. Whatever the Court’s decision, it will do little to bolster
Minnesota plaintiffs’ slim chances of winning a metro-wide desegregation order in federal court.
At most, it could raise problems for the Minneapolis district if plaintiffs challenge its decision to
pursue a neighborhood school policy.

49The vestige argument, though relatively new, has been raised in a number of cases. including those involving
Dallas, San Jose, Topeka and Wilmington, Delaware. Only in United States v. City of Yonkers. 833 F. Supp. 214
(5.D. N.Y. 1993), did plaintiffs use the argument successfully, The Yonkers suit sought funds to close the gap.
50Jenkins v. Missouri, 11 F.3d 755 (8th Cir. 1993).

511 inda Greenhouse, “High Cour to Review Kansas City School Desegregation Case,” New York Times.
September 27, 1994. Eighth Circuit rulings are of particular interest to Minnesota, which is in the Eighth Circuit.
521n 1977. the Kansas City School District and student plaintiffs filed suit against the State of Missouri, suburhan
districts and other defendants. The Kansas City School District was realigned as a defendant in 197X and cross-
claimed against the state.

53Jenkins v. Missouri, 11 F. 3d 755 (8th Cir. 1993).
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¢. Claims of housing discrimination

In a federal desegregation suit agaiust the State of Minnesota, plaintiffs would probably make Twin
Cities housing patterns a focus of their case. For some years, various individuals and groups have
claimed that suburban zoning and subsidized housing policies here were designed to limit minority
population growth in the suburbs. They assert that the State of Minnesota has encouraged such
policies,3# and also claim that federal agencies have promoted segregated schools by employing
discriminatory practices®>

However, a desegregation suit based on housing claims is very unlikely to succeed. David Armor
is a prominent social scientist who has studied desegregation-related issues for 20 years, focusing
particularly on minority achievement and the link between housing and school desegregation
issues.*® In his forthcoming book, Forced Justice: School Desegregation and the Law,57 Armor
observes that no court has ruled that housing discrimination alone constitutes the intentional
government action necessary to trigger a busing remedy.?® Plaintiffs continue to include such
allegations in school desegregation suits, but the strategy of using them as the primary basis for
claims of constitutional violation appears largely to have failed.>

34Minneapolis schoo! officials characterize racial performance gaps as a function of segregation, though the Booker
court found that segregation had ended 12 years ago. For example, Lyle Baker, district director of Policy and Strategic
Services, recently declared that “the question facing us in deseg is. what are the appropriate remedies 1o overcome the
effects of segregation. ..." Laurie Blake, “New Racial Study Fuels Desegregation Debate,” Star Tribure, January 7.
1995. However, in a court action the district’s position will probably be that the learning gap demonstrates that
students are not receiving a constitutionally mandated “adequate education.”

53Claims of this kind were outlined by University of Minnesota law professc- John Powell at the seminar on
metropolitan desegregation held at the H2mline University School of Law on December 2, 1994.

In January 1995. the United States government tentatively agreed to pay $100 million to settle a suit brought
two vears before by the Minneapolis Legal Aid Society and the NAACP. Neither the government nor Minneapolis.
which was also a defendant, seriously defended the suit, noting that they shared “similar values” with plaintiffs.
Minneapoiis interests were well-served by settling. for the city gained $100 million for new public housing by
doing so. However, neither Minneapolis nor the federal government has admitted discriminatory wrong-doing in the
matter, >
56 Armor began his study of desegregation-related issues in 1965, when he participated in James Coleman’s seminal
study. Equality of Educational Opportunity. He is presently a Senior Fellow at the Institute for Public Policy at
George Mason University, and a consultant to the American Institutes for Research. He is Principal 1nvestigator of
a grant to study the factors that contribute to black achievement gains, and co-principal investigator on a national
study of magnet schools sponsored by U.S, Department of Education. He has served as a consultant te numerous
school districts, and has helped design a number of desegregation plans. Armor has testified as an expert witness in
sc:me of the most influential desegregation cases of recent vears. including Milwaukee, Atlanta, Hartford. Yonkers.
Little Rock and Topeka. He is currently consulling on school desegregation and choice issues in Topeka. Phoenix.
San Jose and Wilmington. Delaware.
57Forthcoming from Oxford University Press in 1995.
58Forced Justice, “Housing Segregation and School Desegregation,” ch. 4. Some courts have found housing
discrimination to be a partial basis for ordering some sort of busing plan. This occurred, for example, in Oklahoma
City (Dowell v. School Board of Oklahoma City, 244 F. Supp. 971 (D.C. Ok. 1965)); Pasadena (Spangler v.
Pasadera. 311 F. Supp. 501 (D.C. Cal. 1970)); and Charlotte-Mecklenberg, N.C. (Swarn v. Board of Educarion.
318 F. Supp. 786 (D.C. N.C. 1971)). The courts in these cases did not make a significant attempt to distinguish
between public and private housing discrimination. Only the Swarn case was reviewed by the Supreme Court.
5%n both Swann and Milliken 1, 1he Supreme Court avoided the question of whether housing discrimination. by
jtself, could serve as the basis for a desegregation order. Though housing issues were raised in the Wilmington and
Indianapolis cases. boundary changes were also at irsue.

In Armour v. Nix, No, 16708 (N.D. Geo. 1979), plaintiffs made government housing discrimination the center
of their case. Armour v. Nix was a metropolitan school desegregation case thal invalved the school districts of
Atlanta. three suburban cities and six large suburban counties. Plaintiffs relied largely on claims that government-
induced housing discrimination had caused school segregation. The district court found thal. in the past. local
governments outside of Atlanta had discouraged blacks from moving in. and that the location of public housing had
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Though housing discrimination (both public and private) has been illegal for many years,5 courts
tended unt.l recently to assume that such discrimination caused racial residential clustering in urban
areas. In recent years, however, courts have grown more sophisticated in their analysis of the
factors that lead to racial clustering. As analytical tools have improved, courts have increasingly
found that contemporary racial clustering is largely the result of private choice and economics.

Today, plaintiffs generally continue to rely on large-scale HUD “audit” studies, and similar
analyses, to support claims that racial clustering is primarily a function of government
discrimination. Defendants’ experts, however, tend .0 rely on complex statistical surveys and
simulations capable of examining the many factors that contribute to demographic change. Such
sophisticated surveys and simulations have played an important role in at least 10 recent school
desegregation cases: Those involving Atlanta, Omaha, Kansas City, St. Louis, Milwaukee,
Cincinnati, Little Rock, Los Angeles, Hartford and Nash County, NC.6!

Armor explains that housing patterns are influenced by a number of factors, among them
economics {cost and affordability), convenience (proximity to jobs, friends and shopping), and
personal preferences for racially homogeneous neighborhoods.$? For example, in a study of
Kansas City housing patterns he performed for the Jenkins case, Armor found that blacks and
whites tend to vsork in different places, and choose their residences in part because of proximity to
jobs. Eighty percent of black workers in Kansas City are employed in the central city; more often
than whites, they work for public agencies with offices there. Only 54 percent of whites, by
contrast, work in the city.63

concentrated black residents in Atlanta. However, the court stressed the role of personal preference in housing
decisions, and did not find that present levels of housing segregation were mainly caused by government
discrimination. The Supreme Courl affirmed this holding in 1980. 446 U.S. 930 (1980).

In the Kansas City metropolitan case, plaintiffs claimed in part that government housing discrimination had
caused inter-district school segregation. They alleged that state enforcement of racially restrictive covenants, and
other practices, had channeled black and white Jow-income families to separate communities. However, the district
court dismissed suburban districts as defendants, since there was no showing that suburban districts themselves. not
just any government agency, had contributed to inter-district housing discrimination. The court rejected plaintiffs’
claims that HUD had contributed to inter-district segregation by locating housing projects within Kansas City; by
funding local housing agencies which had failed in their duty to prevent segregation; by providing funding and
insurance to white suburban areas that restricted blacks: and by establishing guidelines that required segregation in
housing prior to 1948 and permitted it after that year. Jenkins v. Missouri, 593 F. Supp. 1485, 1488 (W.D. Mo.
1984).

This ruling was upheld by the Eighth Circuit. which found that the case presented no “significant inter-district
current effects,” as required by Milliken for an inter.district desegregation order. Jenkins v. Missouri, 807 F.2d 657.
674 (81h Cir. 1986). The Atlanta and Kansas City decisions remain the last important federal court rulings on the
role of housing discrimination in metropolitan school desegregation cases. However, in Yonkers, an intra-district
case, the district coun found that intentional concentration of public housing had caused substantial intra-district
school segregation. The coun ordered Yonkers to build subsidized housing in other parts of the city, and also ordered
school desegregation because of separate school violaiions. Yonkers , however, presented a unique factual situation,
as the judge found very close collaboration between city authorities responsible for siting of public housing and
officials responsible for schools. United States v. Yonkers, 624 F. Supp. 1276 (1985). Sce Forced Justice,
“Housing Segregation and School Desegregation,” ch, 4.
60Prior 1o Brown, official discrimination in he 'sing was widespread. lis manifestations included racially restrictive
zoning (primarily in the South), official segregation in public housing projects, discrimination in the FHA’s
financing and insurance practices, and racially restrictive covenants in deeds, which were enforceable until the
Supreme Court prohibited them in 1948. Shelley v. Kraemer, 334 US 1 (1948). See Forced Justice, “Housing
Segregation and School Desegregation,” ¢h. 4. All racial discrimination in the sale or rental of housing is illegal
under Title VIII of the 1968 Civil Rights Act.

81 Forced Justice, “Housing Segregation and School Desegregation.” ch. 4.
621hid,
63)bid.
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In 1978, Reynolds Farley of the University of Michigan’s Population Studies Center conducted a
seminal study of the causes of racial housing patterns.54 Farley examined black and white housing
prefercnces in Detroit. He found that while only 15 percent of blacks questioned said that living in
a majority-white neighborhood would be their first choice, 76 percent expressed a preference for
50-50 or majority-black neighborhoods. Whites questioned preferred to live in racially mixed
neighborhoods, but 64 percent said they would try to leave if a neighborhood became 50 percent
black. As a result of this mismatch of preferences on racial composition of neighborhoods, Farley

concluded that, “the likelihood of achieving stable integrated neighborhoods in the Detroit area is
small,”

In 1992 Farley replicated his 1978 work. He found that, “There has been a significant shift among
whites toward more tolerant attitudes about residential integration.”65 However, he observed that

“When the preferences of Detroit-area blacks in 1976 and 1992 are compared, we find little
change.” Specifically,

Most Detroit-area blacks preferred areas that were racially mixed but already had a
substantial representation of blacks. The ideal neighborhood for blacks was one
where blacks comprised at least half the residents. . .. [M]ost blacks were
reluctant to be the pioneer who integrated an all-white neighbothood. About one-
third of the black respondents in 1992 said they would do so, but this is a
significant decline from 1976. Although the changes in the residential preferences
of blacks are small, they suggest a slight shift away from residential integration.56

Housing studies by Armor and his colieague William Clark have confirmed Farley’s finding that a
mismatch between black and white racial preferences explains the bulk of current urban residential
patterns. Over a period of 13 years, Armor and Clark performed surveys in eight cities in
connection with school desegregation lawsuits.5? They found that, though a majority of both
blacks and whites in these cities preferred to live in racially mixed neighborhoods, their preferences
concerning racial makeup differed. Only 18 percent of blacks preferred majority-white
neighborhoods, while a majority of whites preferred neighborhoods that were between 10 percent
and 50 percent black. Most whites who wanted to live in mixed neighborhoods preferred a 20-
percent black/80-percent white mix. Interestingly, a 20/80 ratio mitrors the racial composition of
the typical metro area.58

Citing data of these kinds, Armor concludes that black preferences are vitally important in
explaining residential racial clustering. According to him, if black households were allocated to
meet white preferences alone, almost perfect racial balance would be attained -- because average
white preferences approximately match the average percentage of black residents in metropolitan
areas, as just noted. On the other hand, blacks prefer neighborhoods with higher black ratios than
well-integrated neighborhoods would offer in most metropolitan areas. In fact, the fifty-fifty

64R. Farley, H. Schuman. S. Bianchi, D. Colasanto, and S. Haichetl, “Chocolate City, Vanilla Suburbs: Will the
Trend Toward Racially Separate Communities Continue?” Social Science Research, 7:319-44, 1978.

65Reynolds Farley, Charlotte Steeh, Tara Jackson. Maria Krysan, and Keith Reeves. “Continued Racial Residential
Segregation in Detroit: *Chocolate City, Vanilla Suburbs’ Revisited,” Journal of Housing Research 4:1-38, 1993,
27.

661bid., 22.

67These cities were Omaha (1978), Kansas City (1982), Cincinnati (1983). Little Rock (1984). Milwaukee (1986).
Los Angeles (1987), Nash County, N.C. {1990) and Hartford {1991). Results from some of these studies were
reported in David J. Armor, “School Busing: A Time for Change.” in P.A. Katz and D.A. Tavlor, Eliminating
Racism (Plenum. 1988), and William A.V. Clark, “Residential Segregation in American Cities,” Population
Research and Policy Review, 5:95-127, 1985,

68Forced Justice, “Housing Segregation and School Desegregation,” ch. 4.
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neighborhoods blacks tend to prefer are exactly the types of neighborhoods that many whites
would Jeave, thereby increasing racial imbalance. Blacks tend to avoid predominantly white
neighborhoods, which would be the most common sort of neighborhood in a metropolitan area that
was fully racially balanced.%® In sum, Armor determines that substantial racial imbalance is the
inevitable mathematical result of black preferences for fifty-fifty neighborhoods in a region that is
80 percent white.”0

Thomas Schelling has confirmed Armor’s conclusions by demonstrating mathematically that
relatively small differences in preferences for differing racial compositions can lead to a fairly large
degree of segregation over a large population.”? Armor’s colleague, William Clark, has tested and
verified Schelling’s thesis by using preference data from five of the eight cities he and Armor
studied.”2

In several major school desegregation cases, courts have relied heavily on Armor’s housing
analyses. His work played a central role in cases involving Atlanta and Kansas City. In Atlanta,
Armor found that, taken alone, black preferences accounted for 82 percent of racial housing
clustering, while in Kansas City, black preferences accounted for 76 percent. When he added
white responses to neighborhood change to his simulations, Armor was able to show that 91
percent of housing “segregation” in Atlanta, and 86 percent in Kansas City, was a result of factors
other than discrimination.”3

On the basis of statistical analyses by Armor, the Supreme Court found in the Pitts case that racial
housing patterns in DeKalb County, an Atlanta suburb, were a function of private choice.
According to the Court:

The findings of the District Court that the population changes which occurred in
DeKalb County were not caused by the policies of the school district, but rather by
independent factors, are consistent with the mobility that is a distinct characteristic
of our society . . . . The District Court in this case heard evidence tending to show
that racially stable neighborhoods are not likely to emerge because whites prefer a
racial mix of 80 percent white and 20 percent black, while blacks prefer a 50
percent-50 percent mix. Where resegregation is a product not of state action but of
private choices, it does not have constitutional implications,?

If plaintiffs in a metropolitan desegregation suit against the State of Minnesota allege only housing
discrimination, they are unlikely to prevail.? If they claim that current racial residential clustering

ggForced Justice. “Housing Segregation and School Desegregation.” ch. 4.

Ibid.

7IThomas Schelling, “Dynamic Models of Segregation,” Journal of Mathematical Sociology, 1:143-186, 1971.
72william A. V. Clark, “Residential Prefercnces and Neighborhood Racial Segregation: A Test of the Schelling
Segregation Model,” Demography, 28:1-19, 1991.

73 Forced Justice, “Housing Segregation and Schoo) Desegregation,” ch. 4.

74112 S.C1. at 1447-48.

75In the Jenkins case. the plaintiffs made claims of this kind, but the district court rejected them. Dismissing
suburban school districts as defendants, the court stated:

[N]o [suburban distric1] in any significant way influenced the housing patterns in the Kansas City
metropolitan atea. . . . [T]he Court rejects plaintiffs’ “effect™ theory that liability may be placed on the
[suburban districts] for being the recipients of people moving for whatever reason. Absent a nexus betwecn
the conduct of the defendant [suburban districts] and the housing actors, the Court will not find the
[suburban districis] liable for racial imbalance that may be attributed to policies or practices of independent
housing actors. Jenkins v. Missouri, 593 F. Supp. 1485 (W.D. Mo. 1984)
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in Minneapolis is a vestige of the district’s former segregated status, the fact that 12 years have
passed since the lifting of the Booker order will pose a problem for them. 1n the Pirss case, the
Court observed that the passage of time, along with demographic changes, render it less likely that
racial imbalance in a district is a vestige of the former dual school system.”®

If a court considering a Minnesota desegregation case did find housing discrimination of some
kind, it would tailor its remedy to the scope of the violation. Conditions in metro area school
districts would be considered case-by-case, in both the liability and remedy phases of the trial.
Thus, an order imposing a comprehensive metro-wide busing plan as a remedy for housing
violations seems almost inconceivable.

(4) The SBE’s alleged duty regarding Booker

As has been seen, Minnesota plaintiffs would find it difficult to get through the Milliken loophole.
They would be hard-pressed to show that intentional, discriminatory government action has
contributed significantly to inter-district school “segregation™ in the Twin Cities. But the
Desegregation Roundtable does not claim that Minnesota’s legal duty to enact metro-wide
desegregation rests on federal, constitutional grounds alone. In the policy statement to the draft
rules, the Roundtable asserts that this duty springs in part from a second source: The role the SBE
played in the Booker case.

The Roundtable’s claim is as follows:

In addition to its obligations to ensure desegregated/integrated schools in
Minnesota, the State Board in 1983, assumed the legal responsibility to eliminate
racial segregation in the Minneapolis Special School District No. 1. In reliance
upon the State Board’s action, the federal district court dissolved its supervision of
the Minneapolis Public School’s [sic] desegregation plan. Booker v. Special
School District No. 1, No. 4-71 Civ. 382 4 (D. Minn. 1983) .. ..

The policy statement continues: “Since . . . housing and migration patterns” have rendered
“effective desegregation impossible within the boundaries of individual school districts,” the
obligation the SBE assumed in connection with Booker now requires it to “desegregate schools
within each of the state’s metropolitan areas.””’

The Roundtable’s argument here is confused and difficult to follow. Apparently, the claim is that
by assuming responsibilities in connection with desegregation in one district -- Minneapolis -- the
SBE acquired both the authority, and the obligation, to “desegregate” all metro school districts.

[s it accurate to say that in 1983 the SBE assumed “the legal responsibility to eliminate racial
segregation” in Minneapolis, and that the federal court dissolved its supervision of the district “in
reliance” on the SBE’s action? In his final order, Judge Larson noted that the existence of the 15-
percent rule, adopted 10 years before, had influenced his decision to dismiss the Booker case. He
observed that “the Minnesota Department of Education has established a policy to ensure the
elimination of racial segregation and to provide equal educational opportunity,””8 but did not
confer new responsibilities in this regard on ¢ither the SBE or the Department of Education.
Approving a five-year desegregation plan for the district - to run from 1983 to 1988 -- the judge
observed that the Commissioner of Education had reviewed the plan. The Commissioner, he said.

76112 S.Ct. at 1448,
TTRoundtable Discussion Group Final Report, Appendix D. 1-2.
"8Booker et al .v. Special School District No. 1, No. 4-71 Civ, 382 (D. Minn. June B, 1983) (memorandum order).
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had stated that the plan satisfied the 15-percent rule, and that after dismissal of the suit, its
implementation “would be monitored in accordance with the Rules of the State Department of
Education.”7%

Judge Larson indicated that he was releasing Minneapolis from court supervision for several
reasons, among them the district’s new pro-desegregation school board, and the five-year
desegregation plan about to go into effect. Granting defendants’ motion to dissolve the permanent
injunction and dismiss the action, the judge stated merely that “the State Department of Education
should and will monitor the implementation of the long-range plan [emphasis added].”80

Clearly, Judge Larson did not see either the SBE or the Department of Education as “taking over”
the court’s supervisory role. In his final order, he pointed out that the court had “no intention to
retain jurisdiction indefinitely,” and stated straightforwardly that, “The Court finds and believes
that the District should have the opportunity for autonomous compliance with constitutional
standards [emphasis added].”8!

The Roundtable is mistaken in its claim that Booker somehow conferred on the SBE authority to
use suburban students to “integrate” Minneapolis (or St. Paul) schools 12 years after the suit was
dismissed. As has been seen, the Supreme Court’s decision in Pitts established that demographic
changes that follow lifting of a court order -- even if they result in “resegregation” -- have no
constitutional implications, unless they are a result of intentional, discriminatory government
action.

Moreover, the Booker court had jurisdiction over only one district: Minneapolis Special School
District No. 1. Judge Larson never purported to have authority to address conditions in any other
district, or to fashion a remedy that affected other districts. He found a constitutional violation
only in Minneapolis, and fashioned a remedy that pertained only to Minneapolis students. All the
judge’s references in his order are in the singular, and apply to Minneapolis alone: “the district’s

desegregation plan;” “equal educational opportunity within a school system,” etc. [emphasis
added].

Clearly, then, the Roundtable cannot claim that in 1995, the SBE somehow derives from Booker
authority exceeding that which the federal court itself wielded while the case was still active, If
Judge Larson had never released Minneapolis from its court order -- if he retained jurisdiction
himself today -- he could not order a metro-wide desegregation plan to alleviate Minneapolis’
growing minority enrollment. Such an order would directly contradict the Supreme Court’s
holding in Milliken. Nor does the 15-percent rule itself require the state to devise a metro-wide
desegregation plan. The rule applies only to individual school districts with one or more schools
that violate its racial ceiling -- currently, Minneapolis, St. Paul and Duluth. The rule has no legal
import for other, non-offending districts, nor does it require the SBE to abridge the autonomy of
such districts in order to change the racial balance in urban districts.

If demographic changes make it impossible for Minneapolis to comply with the 15-percent rule’s
racial ceiling, the solution is clear. The SBE should remove the racial ceiling. This, of course, is
the solution that the SBE was considering in 1992, when a challenge by potential plaintiffs led it to
reject it. The SBE cannot convincingly claim, by appealing to the final order in Booker, that it has
a legal obligation to impose a remedy that a federal court itself would be barred from considering.

Nbid.
801hid,
Bl1hid.
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(5) The state court scenario

Given the obstacles they would face in federal court and the weakness of their Booker-related
claim, plaintiffs seeking a metro-wide desegregation order would probably file suit in state court.
State court school desegregation suits are very new. Plaintiffs in the few that have been filed have
employed a theory called “educational equity.” Other state plaintiffs have simply sought more state
money for poor urban districts, rather than framing their demands in terms of race. These
plaintiffs have used an “educationa! adequacy” theory. Both causes of action are attractive to

plaintiffs because, unlike federal constitutional suits, they may not require proof of an intent to
discriminate.

In employing educational equity and educational adequacy theories, plaintiffs seek to bypass
increasingly conservative federal courts in favor of state courts, which tend to be more liberal
today. Both new theories seek to build on the success of recent “equity financing” suits, in which
state courts have declared schemes for state financing of education unconstitutional. As a result of
such litigation, today a majority of states have equity financing laws, which require “equitable”
sharing of funds by high- and low-wealth school districts.

a, FEducational equity theory

The only well-known “educational equity” case to date -- Sheff v. O’Neill8’ -- was filed in 1989 in
Connecticut state court by the NAACP and the Hartford school district. Plaintiffs claim that racial
“imbalance” in Connecticut schools violates both the equal protection and due process guarantees
of the Connecticut Constitution, which establishes the right to an education and also prohibits
“segregation” and “discrimination.”83 To remedy this constitutional violation, plaintiffs seek
court-ordered racial balance between Hartford's school system -- which is 92 percent minority --
and surrounding suburban school systems. Connecticut also has a law, passed in 1969, that
requires racial balance in the schools of each district.

Plaintiffs” “educational equity” claim takes the following form. First, they allege that Hartford and
surrounding suburban school districts are racially “segregated” since minorities tend to cluster in
the city and whites in the suburbs. Then they point to the “learning gap” that exists between urban
minority students and white suburban students, The next step is crucial: Plaintiffs insist that the
city-suburb racial imbalance causes the racial learning gap. They claim that, by tolerating racial
separation which, in turn, causes different racial academic outcomes, Connecticut is violating its
own Constitution.

The Sheff plaintiffs have requested that the state court remedy Connecticut’s constitutional
violation by establishing metro-wide desegregation, through metro-wide racial quotas or a merger
of city and suburban school districts. Their argument is that, because racial clustering leads to
unequal educational outcomes (and because the state Constitution prohibits “segregation), the state
has a legal obligation to disperse minority students among suburban schools. The State of
Connecticut argues that the court cannot oruer a desegregation remedy unless plaintiffs prove
discriminatory intent on the part of suburban districts,® and maintains that racial performance
differentials are the result of socioeconomic factors.

82No. CV-89 360977 S (Super. Ct. Conn.) (decision pending).

83Art. 1, sec. 20 of the Connecticut Constitution states that, “No person shall be denied equal protectin of the laws
or be subjected to segregation or discrimination. .. ."

B4For 2 general discussion of the Sheff case and the situation in Connecti: ut, see George Judson, “Voluntary

Integration: A Wary Connecticut Struggles 1o Get 1o Square 1,” Mew Yorx Times (Naticnal Edition). October 7.
1994,
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Though suit was filed in 1989, the Sheff court has not yet resolved the matter, or even issued
findings. Final arguments were presented on November 30, 1994. In these arguments, the judge
requested the parties to address whether a state law passed after the suit was filed had, in fact,
rendered the case moot. This new law permits Connecticut school districts to make strictly
voluntary “integration” plans, but contains no quotas or mandates. Districts are not required to
participate, and so far only five new magnet schools have been proposed for Connecticut’s
508,000 public school students under the new law’s provisions.85 At this point, Minnesota

plaintiffs cannot point to Sheff as providing strong precedent for a successful educational equity
case here.

Some proponents of the new rules mention New Jersey as a state where educational equity theory
has been successful. New Jersey cases have turned on state courts’ power to order that school
districts be merged, or “regionalized,” in order to promote racial balance.

The New Jersey Constitution requires the state to provide a “thorough and efficient” education.
State courts have interpreted this clause as requiring district merger to prevent “segregation” in only
two cases, both decided many years ago. In Booker, a 1965 case, the court ruled that the New
Jersey commissioner of education has a duty to ensure that learning occurs in schools that are not
de facto segregated, as such schools do not provide the quality education to which children are
entitled.8 In Jenkins v. Morris,87 a 1971 case, a court compelled merger to prevent segregation
between two districts -- a small, heavily minority “inner borough™ and the larger district that
completely surrounded it. The holding of the Morris case was not repeated.

In a recent case, Board of Education of the Borough of Englewood Cliffs v. Board of Education of
the City of Englewood 8 the matter arose in a different context. New Jersey has small “feeder”
school districts that contract for high school services with larger districts. A state statute prohibits
breaking a “sending-receiving” contract if this would have an adverse effect on desegregation.
Over the years, as larger districts have become heavily minority, feeder districts have sometimes
tried to break their contracts. '

In Englewood Cliffs, a feeder district petitioned to sever the contract relationship, and the receiving
district counter-petitioned for mandatory regionalization. However, rather than ordering
regionalization under the state constitution, the court ruled only that the New Jersey State Board of
Education may order district merger if it believes such a step is warranted.89

“Educational equity” theory may not require plaintiffs to prove discriminatory intent on the part of
defendant government entities. But it presents them with another challenge: The need to convince
courts that the racial leamning gap is caused by racial imbalance between urban and suburban
schools, rather than by differences in the socioeconomic status or family circumstances of
individual students in those schools. This is a difficult argument to make persuasively, as the
experience of Wilmington, Delaware demonstrates.

Wilmington and surrounding suburban schools were combined into one large district by court
order in 1982.90 As a result, schools there have been almost perfectly racially balanced for 13
years. Yet the racial learning gap has not narrowed,; it continues to mirror the national racial gap.

851bid,

86 Booker v. Board of Education of the City of Plainfield, 212 A.2d 1 (N.J. 1965).

87 jenkins v. Township of Morris School District and Bd, of Ed., 279 A.2d 619 (1971).

88608 A.2d 914 (N.J. 1992).

891bid. a1 951,

0gubsequently. this single metropolitan district was reorganized inta four separate districts. each containing part of
the city.
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When Wilmington seeks unitary status in upcoming hearings, the district’s experts will testify that
over 80 percent of the current gap results, not from racial separation, but from the socioeconomic
status and family circumstances of individual students.5!

Twenty years of busing for racial balance has not significantly narrowed the learning gap in either
Minneapolis or St. Paul. Yet the Desegregation Roundtable’s proposed rules contain language that
may be intended to foreclose the state of Minnesota from using the Wilmington defense, should an
educational equity suit be filed here. In their current form, the draft rules state that, “It is the policy
of the State Board to prevent the concentration of racial and socioeconomic segregation in the
schools and to ensure that school districts shall participate in a fair measure to help prevent racial
and sociceconomic segregation [emphasis added].”2 Likewise, the Roundtable’s proposed
learning gap rule requires districts to ensure that all racial groups achieve “equal educational
results,” defined as “educational results that demonstrate equal/equitable progress being achieved
across racially and economically diverse groups of leamers. . . ™3 [emphasis added]

If Minnesota has to defend an educational equity suit in the future, it may wish to argue that it has
no legal duty to impose metro-wide desegregation because socioeconomic factors -- not city-
suburb racial imbalances -- account for the racial leamning gap. But if the state, and individual
school districts, have previously assumed & duty to prevent sociceconomic “segregation,” as well
ar to achieve equal outcomes among “economically diverse groups of learners,” plaintiffs may
argue that an inter-district busing remedy is warranted regardless of whether racial or
socioeconomic factors are to blame for the learning gap.9+

The viability of educational equity theory -- still so new and untested — may be decided in the near
future. Over the next nine months, both st.e and federal courts will probably issue rulings bearing
on plaintiffs’ attempts to link racial balance and academic performance. As previously noted, the
U.S. Supreme Court may rule this spring on whether the racial learning gap in the Kansas City
schools is a vestige of segregation. The federal court in the Wilmington case, and the Sheff court
in Connecticut, will consider similar questions. If the Supreme Court grants Kansas City unitary
status despite the persistence of the gap; if the federal district court grants Wilmington unitary
status under the same circumstances; and if the Skeff court fin